As early as 1923, the Supreme Court noted that “[o]ne does not have to await the consummation of
threatened injury to obtain preventive relief. If the injury is certainly impending, that is enough.” 7 In
1925, the Supreme Court heard a challenge to a law requiring minors to attend public school that would
not take effect for two years. 8 Pre-enforcement challenges became more common after 1970, once the
Warren Court allowed pre-enforcement challenges to laws against abortion and teaching evolution. 9 In
1968, for example, the United States Supreme Court invalidated a state law prohibiting the teaching of
evolution even though “there ha[d] never been even a single attempt by the State to enforce it” for the
forty years after the law was passed in 1928. 10
Why do courts allow pre-enforcement challenges?
1. In a free society, no one should have to be punished before they can challenge an
unconstitutional law. 11
2. If litigants had to go to jail or pay fines to challenge unconstitutional laws, very few would
challenge these laws. 12 These laws would in turn remain on the books, violating many people’s
rights. By reducing the cost to challenge unconstitutional laws, courts give average citizens a
fighting chance and increase the likelihood that governments comply with constitutional law.
Who uses pre-enforcement challenges?
Citizens across the ideological spectrum use pre-enforcement challenges to protect themselves and
their constitutional freedoms. Challenges advancing “left-wing” or “liberal” interests are especially
frequent.
For example, in 1998 the ACLU filed a pre-enforcement challenge to a New Mexico law “over two
months prior to the statute's effective date…” 13 The law banned transmitting material harmful to
minors, such as pornography, via computer. 14 In 2013, Planned Parenthood of Wisconsin filed a preenforcement challenge against a law on the day the governor signed it, three days before the law went
into effect, and before the law had been enforced against anyone. 15 The law required abortionists to
obtain admitting privileges at a nearby hospital. 16 In 1986, Planned Parenthood of Cincinnati challenged
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a law the same day it went into effect and before it had been applied to anyone. 17 The law required
abortion clinics to dispose of aborted baby remains in particular ways, such as interment or cremation,
to ensure a safe, sanitary, and dignified resting place. 18 And on October 17, 2005, two groups
representing the video game industry challenged a law restricting the sale of violent video games to
minors, even though this law did not go into effect until January 1, 2006. 19 The United States Supreme
Court eventually heard this “preenforcement challenge” and invalidated the law. 20
News reporters also use pre-enforcement challenges to protect their rights. In 1999, a newspaper
reporter challenged a criminal defamation statute, even though that statute had never been enforced
against the reporter, because it deterred the reporter from investigating government officials for
criminal activities. 21 The United States Court of Appeals for the First Circuit heard the reporter’s
challenge because the reporter’s “credible fear of being haled into court on a criminal charge is enough
for the purposes of standing, even if it were not likely that the reporter would be convicted.” 22
Litigants have continued to use pre-enforcement challenges to advance many other goals:
•
•
•
•
•
•
•
•
•
•
•
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