
 
 

 
 

Obergefell v. Hodges 
Excerpts from U.S. Supreme Court Opinion and Dissents 

 
Excerpts from the Opinion of the Court 

 
“The Constitution promises liberty to all within its reach, a liberty that includes certain specific rights 
that allow persons, within a lawful realm, to define and express their identity. The petitioners in 
these cases seek to find that liberty by marrying someone of the same sex and having their marriages 
deemed lawful on the same terms and conditions as marriages between persons of the opposite sex.” 
(pp. 1-2) 

 
“The nature of injustice is that we may not always see it in our own times. The generations that 
wrote and ratified the Bill of Rights and the Fourteenth Amendment did not presume to know the 
extent of freedom in all of its dimensions, and so they entrusted to future generations a charter 
protecting the right of all persons to enjoy liberty as we learn its meaning. When new insight reveals 
discord between the Constitution’s central protections and a received legal stricture, a claim to 
liberty must be addressed.” (p. 11) 

 
“Choices about marriage shape an individual’s destiny. The nature of marriage is that, through its 
enduring bond, two persons together can find other freedoms, such as expression, intimacy, and 
spirituality. This is true for all persons, whatever their sexual orientation. There is dignity in the bond 
between two men or two women who seek to marry and in their autonomy to make such profound 
choices.” (p. 13) (internal citations omitted) 

 
“Excluding same-sex couples from marriage thus conflicts with a central premise of the right to 
marry. Without the recognition, stability, and predictability marriage offers, their children suffer the 
stigma of knowing their families are somehow lesser. They also suffer the significant material costs 
of being raised by unmarried parents, relegated through no fault of their own to a more difficult and 
uncertain family life. The marriage laws at issue here thus harm and humiliate the children of same-
sex couples.” (p. 15) 

 
“The limitation of marriage to opposite-sex couples may long have seemed natural and just, but its 
inconsistency with the central meaning of the fundamental right to marry is now manifest. With that 
knowledge must come the recognition that laws excluding same-sex couples from the marriage right 
impose stigma and injury of the kind prohibited by our basic charter.” (pp. 17-18) 

 
“[T]he marriage laws enforced by the respondents are in essence unequal: same-sex couples are 
denied all the benefits afforded to opposite-sex couples and are barred from exercising a 
fundamental right. Especially against a long history of disapproval of their relationships, this denial 
to same-sex couples of the right to marry works a grave and continuing harm. The imposition of this 



 
 

disability on gays and lesbians serves to disrespect and subordinate them. And the Equal Protection 
Clause, like the Due Process Clause, prohibits this unjustified infringement of the fundamental right 
to marry.” (p. 22) 

 
“No union is more profound than marriage, for it embodies the highest ideals of love, fidelity, 
devotion, sacrifice, and family. In forming a marital union, two people become something greater 
than once they were. As some of the petitioners in these cases demonstrate, marriage embodies a 
love that may endure even past death. It would misunderstand these men and women to say they 
disrespect the idea of marriage. Their plea is that they do respect it, respect it so deeply that they 
seek to find its fulfillment for themselves. Their hope is not to be condemned to live in loneliness, 
excluded from one of civilization’s oldest institutions. They ask for equal dignity in the eyes of the 
law. The Constitution grants them that right.” (p. 28) 

 
Excerpt from the Dissent of Chief Justice Roberts (joined by Justices Scalia and Thomas) 

 
“[T]his Court is not a legislature. Whether same-sex marriage is a good idea should be of no concern 
to us. Under the Constitution, judges have power to say what the law is, not what it should be. The 
people who ratified the Constitution authorized courts to exercise ‘neither force nor will but merely 
judgment.’ The Federalist No. 78, p. 465.” (p. 2) 

 
Excerpts from the Dissent of Justice Scalia 

 
“The strikingly unrepresentative character of the body voting on today’s social upheaval would be 
irrelevant if they were functioning as judges, answering the legal question whether the American 
people had ever ratified a constitutional provision that was understood to proscribe the traditional 
definition of marriage. But of course the Justices in today’s majority are not voting on that basis; they 
say they are not. And to allow the policy question of same-sex marriage to be considered and resolved 
by a select, patrician, highly unrepresentative panel of nine is to violate a principle even more 
fundamental than no taxation without representation: no social transformation without 
representation.” (p. 7) 

 
“Hubris is sometimes defined as o’erweening pride; and pride, we know, goeth before a fall. The 
Judiciary is the “least dangerous” of the federal branches because it has ‘neither Force nor Will, but 
merely judgment; and must ultimately depend upon the aid of the executive arm’ and the States, 
‘even for the efficacy of its judgments.’

 
With each decision of ours that takes from the People a 

question properly left to them—with each decision that is unabashedly based not on law, but on the 
‘reasoned judgment’ of a bare majority of this Court—we move one step closer to being reminded 
of our impotence.” (p. 9) 

 
Excerpts from the Dissent of Justice Thomas 

 
“Although our Constitution provides some protection against such governmental restrictions on 
religious practices, the People have long elected to afford broader protections than this Court’s 
constitutional precedents mandate. Had the majority allowed the definition of marriage to be left to 
the political process—as the Constitution requires—the People could have considered the religious 
liberty implications of deviating from the traditional definition as part of their deliberative process. 
Instead, the majority’s decision short-circuits that process, with potentially ruinous consequences for 
religious liberty.” (p. 16.) 



 
 

 
“Human dignity has long been understood in this country to be innate. When the Framers 
proclaimed in the Declaration of Independence that ‘all men are created equal’ and ‘endowed by 
their Creator with certain unalienable Rights,’ they referred to a vision of mankind in which all 
humans are created in the image of God and therefore of inherent worth. That vision is the 
foundation upon which this Nation was built. The corollary of that principle is that human dignity 
cannot be taken away by the government. Slaves did not lose their dignity (any more than they lost 
their humanity) because the government allowed them to be enslaved. Those held in internment 
camps did not lose their dignity because the government confined them. And those denied 
governmental benefits certainly do not lose their dignity because the government denies them those 
benefits. The government cannot bestow dignity, and it cannot take it away.” (pp. 16-17) 

 
Excerpts from the Dissent of Justice Alito 

 
“Today’s decision . . . will be used to vilify Americans who are unwilling to assent to the new 
orthodoxy. In the course of its opinion, the majority compares traditional marriage laws to laws that 
denied equal treatment for African-Americans and women. The implications of this analogy will be 
exploited by those who are determined to stamp out every vestige of dissent.” (p. 6) 

 
“I assume that those who cling to old beliefs will be able to whisper their thoughts in the recesses of 
their homes, but if they repeat those views in public, they will risk being labeled as bigots and treated 
as such by governments, employers, and schools. . . . By imposing its own views on the entire 
country, the majority facilitates the marginalization of the many Americans who have traditional 
ideas. Recalling the harsh treatment of gays and lesbians in the past, some may think that turnabout 
is fair play. But if that sentiment prevails, the Nation will experience bitter and lasting wounds.” (p. 
7) 

 
“Today’s decision will also have a fundamental effect on this Court and its ability to uphold the rule 
of law. If a bare majority of Justices can invent a new right and impose that right on the rest of the 
country, the only real limit on what future majorities will be able to do is their own sense of what 
those with political power and cultural influence are willing to tolerate. Even enthusiastic supporters 
of same-sex marriage should worry about the scope of the power that today’s majority claims.” (p. 7) 


