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EASTERN DISTRICT OF CALIFORNIA
SACRAMENTO DIVISION

16
17
18
19

FOOTHILL CHURCH, CALVARY
CHAPEL CHINO HILLS, and
SHEPHERD OF THE HILLS CHURCH,
Plaintiffs,

20
21
22
23

Case No. 2:15-CV-02165-KJM-EFB

vs.
MICHELLE ROUILLARD, in her official
capacity as Director of the California
Department of Managed Health Care.

SECOND AMENDED COMPLAINT
FOR INJUNCTIVE AND
DECLARATORY RELIEF

Defendant.

24
25

Plaintiffs Foothill Church, Calvary Chapel Chino Hills, and Shepherd of the

26

Hills Church (collectively, “the Churches”), by and through their attorneys, hereby

27

submit their Second Amended Complaint for Injunctive and Declaratory Relief and

28

allege as follows:
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2

INTRODUCTION
1.

This legal action challenges the constitutionality of California’s Knox-

3

Keene Health Care Service Plan Act of 1975 (“Knox-Keene Act”), as applied to the

4

Churches to require their employee group health plans to provide coverage for

5

elective abortions in violation of the Churches’ religious beliefs.

6

2.

Defendant Michelle Rouillard, director of the California Department of

7

Managed Health Care (“DMHC”), has interpreted the requirement in the Knox-

8

Keene Act that health care service plans provide coverage for medically necessary

9

“basic health care services”—specifically, California Health & Safety Code §§

10

1345(b) & 1367(i)—to mandate coverage for elective abortions in the group health

11

plans of the Churches and other religious organizations.

12

3.

For years, DMHC allowed health plans operating in California to offer

13

group health insurance coverage to churches and other religious organizations that

14

excluded or limited abortion coverage consistent with the employer’s religious

15

beliefs. But that respect for religious belief, which is constitutionally required, was

16

discarded after Planned Parenthood and other abortion advocates demanded that

17

the newly appointed director of DMHC, Defendant Rouillard, prevent two Catholic

18

universities in California from restricting abortion coverage consistent with their

19

religious beliefs.

20

4.

After numerous off-the-record conversations and closed-door meetings

21

with Planned Parenthood and the other abortion advocates, Defendant Rouillard

22

issued letters to health plans on August 22, 2014, directing them to provide

23

coverage for all legal abortions—including elective ones—and claiming that such

24

unrestricted abortion coverage was required under the Knox-Keene Act. Defendant

25

Rouillard instructed the health plans to begin providing that coverage immediately

26

and to remove any abortion limitations or exclusions from their plan documents.

27

See Exhibit 1.

28
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5.

This new interpretation and application of the Knox-Keene Act was

2

specifically intended to stop religious employers from obtaining coverage consistent

3

with their religious beliefs. As noted, the change in interpretation was prompted by

4

two Catholic universities deciding to remove elective abortion coverage from their

5

group health plans. And DMHC and Defendant Rouillard had no information

6

showing that secular, nonreligious employers had purchased coverage restricting

7

abortion coverage. In fact, the documents and information provided to them by the

8

health plans showed the opposite: DMHC and Defendant Rouillard knew or should

9

have known that the new interpretation and application of the Knox-Keene Act

10

would only affect plans that had been purchased by churches and religious

11

organizations.

12

6.

This

unprecedented

requirement

is

both

unconstitutional

and

13

unnecessary—a fact that DMHC and Defendant Rouillard realized, but ignored.

14

Indeed, in response to the situations concerning the two Catholic universities,

15

DMHC conducted a legal analysis and concluded that “religious employers,” as

16

defined by California Health & Safety Code § 1367.25(c), could legally restrict

17

abortion coverage consistent with their religious beliefs. Yet DMHC and Defendant

18

Rouillard intentionally ignored this legal conclusion and required health plans to

19

amend plan contracts that they knew were offered exclusively to “religious

20

employers.”

21

7.

Moreover, the Knox-Keene Act exempts entire categories of health plans

22

from its requirements, and gives the director of DMHC unfettered discretion to

23

grant exemptions from and waivers to the Act’s “basic health care services”

24

requirement. This discretionary exemption authority has since been exercised in a

25

way that prefers some religious beliefs to others. After issuing the August 22, 2014

26

letters, DMHC and Defendant Rouillard exempted one group health plan from the

27

abortion coverage requirement set forth in those letters, allowing that plan to

28

exclude coverage for abortion except in the cases of rape, incest, and to save the life
Second Amended Complaint for Declaratory and Injunctive Relief
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of the mother. In contrast, DMHC and Defendant Rouillard have rejected and

2

refused to grant an exemption for plan language that would offer coverage

3

consistent with the Churches’ religious beliefs, which forbids elective abortions

4

under any circumstance.

5

8.

The Churches now seek declaratory and injunctive relief to remedy this

6

unnecessary infringement of religious belief and impairment of conscience. Without

7

injunctive and declaratory relief as requested herein, the Churches are suffering

8

and will continue to suffer irreparable harm.

9
10

JURISDICTION AND VENUE
9.

This action raises questions under the Constitution of the United States,

11

specifically the First and Fourteenth Amendments, and under federal law,

12

particularly 28 U.S.C. § 2201 and 42 U.S.C. §§ 1983 and 1988.

13
14
15

10.

This Court has subject matter jurisdiction over the Churches’ claims

pursuant to 28 U.S.C. §§ 1331 and 1343.
11.

This Court has authority to grant the requested declaratory and

16

injunctive relief under 28 U.S.C. §§ 2201 and 2202 and under Federal Rule of Civil

17

Procedure 57.

18

12.

Venue is proper in this Court under 28 U.S.C. § 1391(b) because a

19

substantial part of the events or omissions giving rise to the claims occurred in this

20

district and Defendant resides in this district.

21
22

PARTIES
13.

Plaintiff Foothill Church is a non-profit, Christian church organized

23

exclusively for religious purposes within the meaning of Section 501(c)(3) of the

24

Internal Revenue Code. Foothill Church is located in Glendora, California, and

25

offers health insurance coverage to its employees through Kaiser Permanente.

26

14.

Plaintiff Calvary Chapel Chino Hills is a non-profit, Christian church

27

organized exclusively for religious purposes within the meaning of Section 501(c)(3)

28

of the Internal Revenue Code. Calvary Chapel Chino Hills is located in Chino,
Second Amended Complaint for Declaratory and Injunctive Relief
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California, and offers health insurance coverage to its employees through Kaiser

2

Permanente, Aetna, and Anthem Blue Cross.

3

15.

Plaintiff Shepherd of the Hills Church is a non-profit, Christian church

4

organized exclusively for religious purposes within the meaning of Section 501(c)(3)

5

of the Internal Revenue Code. Shepherd of the Hills Church is located in Porter

6

Ranch, California, and offers health insurance coverage to its employees through

7

Anthem Blue Cross and Kaiser Permanente.

8

16.

Defendant Michelle Rouillard is the director of DMHC, an executive

9

agency of the State of California responsible for enforcing the Knox-Keene Act.

10

Rouillard assumed her position as director on December 1, 2013. In her official

11

capacity, Rouillard is responsible for interpreting the Knox-Keene Act to require

12

coverage for all legal abortions and issuing the August 22, 2014 letters requiring

13

the Churches’ group health plans to cover elective abortion.

14

FACTS

15

The Churches’ religious beliefs

16
17
18

17.

The Churches believe that the Bible is the inspired Word of God and the

authoritative guide for all Christian life, practice, and doctrine.
18.

The Churches hold and actively profess historic and orthodox Christian

19

teachings on the sanctity of human life, including the belief that each human life is

20

formed by and bears the image of God.

21

19.

The Churches believe and teach that all human life is sacred from the

22

moment of conception to natural death and that God has condemned the

23

intentional destruction of innocent human life.

24

20.

The Churches believe and teach that abortion destroys an innocent

25

human life and therefore violates biblical teachings about the sanctity of human

26

life.

27
28
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21.

The Churches believe and teach that knowing participation in,

2

facilitation of, or payment for an abortion that violates their religious beliefs is

3

itself sin.

4

22.

Accordingly,

the

Churches’

religious

beliefs

prohibit

them

from

5

purchasing or offering health insurance coverage to their employees that provides

6

coverage for abortions that violate the Churches’ religious beliefs and teachings

7

about the sanctity of human life.

8
9
10
11

23.

Because of these religious beliefs, and their desire to honor God in both

word and deed, the Churches seek to recognize and preserve the sanctity of human
life through their outreach and ministries.
24.

For example, Foothill Church supports local schools, organizations, and

12

ministries through various outreach events throughout the year. Among other

13

things, Foothill Church:

14

a.

Partners with a faith-based organization dedicated to providing

15

housing and services to victims of sex-trafficking in the San Gabriel

16

Valley;

17

b.

Partners with an organization that exists to bring freedom and justice

18

to victims and survivors of sexual exploitation and trafficking by

19

raising awareness and providing financial support to frontline

20

organizations working to end these forms of modern day slavery;

21

c.

Supports an organization that seeks to establish and sustain

22

neighborhood-based learning centers that serve at-risk children and

23

their families, equipping them to thrive academically, socially, and

24

spiritually;

25

d.

26
27
28

Partners with a local elementary school through a yearly backpack
drive and “Affordable Christmas” event each December; and

e.

Supports a local pregnancy resource center that provides a safe place
where individuals and families are empowered to make healthy life
Second Amended Complaint for Declaratory and Injunctive Relief
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choices and that offers pregnancy tests, ultrasound, material

2

assistance, counseling, and post-abortion help to those in need.

3

25.

Calvary Chapel Chino Hills likewise engages in outreach and ministry

4

that reflects its commitment to honoring and preserving the sanctity of all human

5

life. Among other things, Calvary Chapel Chino Hills:

6

a.

Helps provide clothing, haircuts, and hot meals to the homeless;

7

b.

Has a prison ministry designed to reach those in prison with the

8

Gospel, encouragement, and the love of Jesus Christ;

9

c.

10

Has a special needs ministry for children ages 2–17, which includes
Bible study, worship, crafts, motor skill activities, and sensory play;

11

d.

12

Provides and assembles care packages to send to members of the
military who are currently deployed overseas; and

13

e.

Supports local medical centers and clinics that provide free, life-

14

affirming counseling and medical services to women facing unexpected

15

pregnancies.

16

26.

Shepherd of the Hills Church also strives to respect and honor the

17

sanctity of all human life through its various outreaches and ministries: Among

18

other things, Shepherd of the Hills Church:

19

a.

20
21

Serves local schools and various community organizations through
clean up, painting, and landscaping projects;

b.

Provides a support and recovery program for men and women who

22

have been affected by alcohol, drug, or sexual addictions, as well as

23

the families who have also been affected;

24

c.

Participates in a prison ministry that equips prisoners, ex-prisoners,

25

and their families to live a Christ-centered life after they are released

26

back into society by offering biblically-based life-skills seminars and

27

workshops;

28

d.

Offers a six-week support class for hurting moms and dads who have
Second Amended Complaint for Declaratory and Injunctive Relief
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lost a baby through miscarriage; and

2

e.

Hosts a confidential 12-week ministry designed to assist women who

3

have had abortions and who are seeking healing and forgiveness in

4

Jesus Christ.

5

27.

The Churches’ religious beliefs also compel them to promote the physical,

6

emotional, mental, and spiritual well-being of their employees, and they exercise

7

those beliefs, in part, by providing health insurance coverage as a benefit of

8

employment.

9

28.

In deciding to offer health insurance to their employees, the Churches

10

determined that purchasing a group health plan was the only viable option for

11

providing health care coverage consistent with their religious duty to care for their

12

employees and their legal obligations under the Patient Protection and Affordable

13

Care Act.

14

29.

The Churches seek to offer health insurance coverage to their employees

15

in a way that does not also cause them to pay for and facilitate abortions in

16

violation of their religious beliefs.

17

30.

To that end, the Churches consulted with their insurance brokers and/or

18

health plans to avoid offering abortion coverage in a way that conflicts with their

19

religious beliefs.

20

31.

The Churches subsequently learned, however, that DMHC’s and

21

Defendant Rouillard’s new interpretation and application of the Knox-Keene Act,

22

as set forth in the August 22, 2014 letters, prohibits them from excluding or

23

limiting abortion coverage in their group health plans.

24
25

The new interpretation of the Knox-Keene Act (the 8/22/14 letters)
32.

On August 22, 2014, Defendant Rouillard sent letters to seven health

26

plans informing them that the Knox-Keene Act—specifically its requirement that

27

health care service plans cover medically necessary “basic health care services”—

28

required the plans to provide coverage for all legal abortion. See Exhibit 1
Second Amended Complaint for Declaratory and Injunctive Relief
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33.

Although Defendant Rouillard addressed the letters to health plans, this

2

new interpretation and application of the Knox-Keene Act directly and immediately

3

affected the Churches and other religious employers that had purchased or desire

4

to purchase group health plans that limit or exclude abortion coverage consistent

5

with their religious beliefs.

6

34.

In issuing the letters, Defendant Rouillard claimed that DMHC surveyed

7

evidence of coverage (EOC) filings and determined that language limiting or

8

excluding coverage for abortion was present in the health plans’ EOC filings for

9

products “covering a very small fraction of California health plan enrollees.” Id.

10

35.

Defendant Rouillard directed the health plans to immediately begin

11

providing coverage for all legal abortions in those plan contracts that did not

12

already provide unrestricted abortion coverage. Id.

13

36.

Defendant Rouillard also instructed the health plans to amend their plan

14

documents and remove any limitations on coverage for abortions, such as excluding

15

coverage for “voluntary” or “elective” abortions or limiting coverage to “therapeutic”

16

or “medically necessary” abortions. Id.

17

37.

Defendant Rouillard asserted that any limitations placed on abortion

18

coverage violated the requirement in the Knox-Keene Act that group health plans

19

include coverage for “basic health care services.” Id.

20
21
22
23

38.

exemption in the August 22, 2014 letters.
39.

Facing the possibility of fines and penalties for noncompliance, the health

plans made the changes requested by Defendant Rouillard.

24
25

Defendant Rouillard did not allow for the possibility of any religious

The way things used to be: abortion coverage before 8/22/14
40.

The Knox-Keene Act is a decades-old law that, among other things,

26

requires health care service plans to provide coverage for “basic health care

27

services.” Cal. Health & Safety Code § 1367(i).

28
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41.

The Knox-Keene Act defines “basic health care services” to include

2

physician services; hospital inpatient services and ambulatory care services;

3

diagnostic laboratory and diagnostic and therapeutic radiologic services; home

4

health services; preventive health services; emergency health care services; and

5

hospice care. Cal. Health & Safety Code § 1345(b).

6

42.

The implementing regulations adopted by DMHC clarify that “basic

7

health care services” include only “medically necessary” services. See Cal. Code

8

Regs. tit. 28, § 1300.67.

9

43.

Before August 22, 2014, for purposes of abortion coverage, DMHC

10

interpreted the Knox-Keene Act and its related regulations as only requiring

11

coverage for “medically necessary” abortions.

12

44.

Health plans nevertheless provided coverage for both “medically

13

necessary” and “elective” abortions in plan contracts that were offered to secular,

14

nonreligious employers.

15

45.

For religious organizations, however, the health plans sought (and

16

received) DMHC approval for optional contract language that would allow religious

17

organizations to exclude or limit abortion coverage consistent with their religious

18

beliefs.

19
20
21
22
23

46.

The optional language that was offered to religious organizations varied

by plan and thus excluded or limited abortion coverage in different ways.
47.

As just a few examples, DMHC previously approved or did not object to

health plan filings that:
a.

24
25

abortion”;
b.

26
27
28

Allowed religious employers to exclude coverage for “elective

Allowed religious organizations to exclude coverage for “voluntary
termination of pregnancy”; and

c.

Only required religious organizations to provide coverage for
“medically necessary abortion,” which was defined as an abortion
Second Amended Complaint for Declaratory and Injunctive Relief
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2

performed to save the life of the mother.
48.

As a result, the Churches and other religious organizations could

3

purchase group health plans that cared for the medical needs of their employees

4

and families while at the same time excluding or limiting abortion coverage

5

consistent with their religious beliefs.

6
7

The new interpretation’s effect on the Churches
49.

The new interpretation and application of the Knox-Keene Act set forth

8

in the August 22, 2014 letters caused coverage for all elective abortions to be

9

injected into the group health plans of religious organizations without their

10
11

knowledge or approval and in violation of their religious beliefs.
50.

It also has prevented the Churches and other religious organizations

12

from obtaining a group health plan that limits or excludes abortion coverage

13

consistent with their religious beliefs.

14

51.

Were it not for this new interpretation and application of the Knox-Keene

15

Act, the Churches would and could obtain group health insurance for their

16

employees that limits or excludes coverage for abortion consistent with their

17

religious beliefs.

18

52.

As noted, health plans operating in California previously offered group

19

health insurance coverage to churches and other religious organizations that

20

limited or excluded abortion coverage consistent with the employer’s religious

21

beliefs and would continue to offer such coverage were it not for this

22

unconstitutional interpretation and application of the Knox-Keene Act.

23

53.

The Churches cannot avoid the harmful effects of the new interpretation

24

and application of the Knox-Keene Act because federal law requires them to offer

25

their employees affordable health insurance.

26

54.

Under the Patient Protection and Affordable Care Act (“ACA”), employers

27

with more than fifty “full-time equivalent” employees must provide a certain level

28

of health insurance to their employees.
Second Amended Complaint for Declaratory and Injunctive Relief
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55.

The Churches each have more than fifty full-time equivalent employees

2

and must comply with the ACA’s mandate to provide health insurance to their

3

employees.

4

56.

The new interpretation and application of the Knox-Keene Act thus forces

5

the Churches to choose between violating federal law and violating their deeply

6

held religious beliefs by offering coverage for elective abortions.

7
8
9

57.

Dropping health insurance coverage for their employees would subject

the Churches to crippling monetary penalties under the ACA.
58.

In any event, being forced to stop providing employee health insurance

10

coverage would interfere with the Churches’ religious beliefs about promoting the

11

physical, emotional, mental, and spiritual well-being of their employees.

12

59.

The new interpretation and application of the Knox-Keene Act also

13

imposes a burden on the Churches’ ability to recruit and retain employees because

14

it creates uncertainty as to whether the Churches will be able to offer group health

15

insurance in the future, placing them in a competitive disadvantage.

16
17
18

60.

Moreover, the Churches rely on tithes and donations from members to

fulfill their Christian mission.
61.

On information and belief, members who give to the Churches do so with

19

an understanding of the Churches’ Christian mission and with the assurance that

20

they will continue to adhere to and transmit authentic Christian teachings on

21

morality and the sanctity of human life.

22

62.

Because of this new interpretation and application of the Knox-Keene

23

Act, the Churches have been forced to use donated funds for purposes known to be

24

morally repugnant to their members and in ways that violate the implicit trust of

25

the purpose of their tithes and donations.

26
27
28
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The new interpretation targets religious organizations

2

The road to an unconstitutional interpretation: Catholic universities,
Planned Parenthood, and a new director

3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

63.

The new interpretation and application of the Knox-Keene Act was a

direct response to religious organizations purchasing group health insurance
coverage consistent with their religious beliefs.
64.

In October 2013, news articles reported that two Catholic universities in

California—Loyola Marymount University (“LMU”) and Santa Clara University
(“SCU”)—had recently decided to remove elective abortion coverage from their
employee health care plans.
65.

After

learning

about

this,

abortion

advocates—namely,

Planned

Parenthood Affiliates of California (“Planned Parenthood”), the American Civil
Liberties Union of California (“ACLU”), and the National Health Law Program
(“NHeLP”)—began lobbying DMHC to stop LMU, SCU, and other religious
organizations from being able to limit or exclude abortion coverage consistent with
their religious beliefs.
66.

On or about November 22, 2013, representatives of DMHC, including

Defendant Rouillard, held an in-person meeting with representatives of Planned
Parenthood, the ACLU, and NHeLP.
67.

The purpose of that meeting was to discuss the decisions of LMU and

SCU to eliminate elective abortion coverage from their group health plans, as well
DMHC’s prior approvals of health plan filings that permitted religious
organizations to purchase coverage consistent with their religious beliefs.
68.

Shortly after the November 2013 meeting, and after Defendant Rouillard

officially assumed her role as director on December 1, 2013, DMHC issued a “data
call” to health plans requesting information related to their abortion coverage.
69.

Specifically, DMHC asked the health plans to provide the language they

were using for abortion or termination of pregnancy coverage and to define the
Second Amended Complaint for Declaratory and Injunctive Relief
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relevant terms used in their plan documents (e.g., “medically necessary abortion,”

2

“therapeutic abortion,” “elective abortion,” “voluntary termination of pregnancy”).

3

70.

While DMHC was reviewing the requested information, Planned

4

Parenthood, the ACLU, and NHeLP continued to advocate for DMHC and

5

Defendant Rouillard to interpret the Knox-Keene Act in such a way as to prohibit

6

religious organizations like LMU and SCU from restricting abortion coverage

7

consistent with their religious beliefs.

8

71.

On February 3, 2014, Planned Parenthood once again requested a

9

meeting with DMHC and Defendant Rouillard to discuss “plans that are excluding

10

abortion from their coverage,” as well as the ongoing situations at LMU and SCU.

11

Exhibit 2.

12

72.

On or about February 19, 2014, representatives of DMHC, including

13

Defendant Rouillard, held another in-person meeting with representatives of

14

Planned Parenthood, the ACLU, and NHeLP to discuss the abortion coverage issue.

15

73.

The following day, on February 20, 2014, Planned Parenthood provided

16

Defendant Rouillard with written arguments for how DMHC could interpret the

17

Knox-Keene Act to require all group health plans, including those offered

18

exclusively to religious organizations, to cover elective abortions.

19

74.

Around the same time, Planned Parenthood began lobbying the

20

California Governor’s Office and California Health and Human Services (“CHHS”)

21

to require religious organizations to cover elective abortions in their group health

22

plans.

23

75.

On March 11, 2014, Planned Parenthood contacted the Governor’s Office

24

to set up a meeting to discuss Planned Parenthood’s priority legislation for the

25

year, explaining that, because “a couple of Catholic Universities [ ] are excluding

26

certain types of services from their health plans,” Planned Parenthood was

27

promoting legislation that would prevent employers from excluding abortion from

28

their employee health plans. Exhibit 3.
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76.

Two days later, on March 13, 2014, representatives of CHHS—the

2

executive agency that oversees DMHC—held an in-person meeting with

3

representatives of Planned Parenthood and the ACLU to discuss the abortion

4

coverage issue concerning religious organizations.

5

77.

The next day, on March 14, 2014, Planned Parenthood again contacted

6

the Governor’s Office to set up a time to discuss legislation that would “address the

7

issue that DMHC has approved, and Catholic Universities have been purchasing,

8

large group employee health plans that exclude certain types of abortions.” Exhibit

9

3.

10

78.

On March 17, 2014, Planned Parenthood thanked CHHS for the meeting

11

on March 13, 2014, but nevertheless cautioned that, while it “would prefer to see

12

this resolved without legislation, [it was] concerned with DMHC’s ability to find a

13

solution.” Exhibit 4.

14

79.

Planned Parenthood then provided an ultimatum, stating that it “would

15

feel positive” about an administrative solution, and would not pursue legislation, if

16

DMHC and the Administration agreed to the following three things:

17

a.

18

DMHC would not approve any further plans that exclude coverage for
abortion or other reproductive health care service;

19

b.

DMHC would rescind their approval of any plans that include an

20

abortion exclusion so that health plans cannot offer plans to

21

employers in the future that exclude abortion; and

22

c.

23

DMHC would find a solution to fix the already approved plans being
offered to employees of LMU and SCU.

24

Id.

25

80.

On or about April 14, 2014, representatives of CHHS had a second in-

26

person meeting with representatives of Planned Parenthood, the ACLU, and

27

NHeLP to further discuss an administrative “solution” to the abortion coverage

28

issue concerning religious organizations.
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81.

Shortly thereafter, on April 29, 2014, CHHS told Planned Parenthood

2

that it was “working with DMHC on the legal and practical issues relating to the

3

‘updated’ interpretation” and that a “6-8 week estimate is still good.” Exhibit 5.

4

82.

On or about May 14, 2014, representatives of CHHS and DMHC,

5

including Secretary of CHHS Diana Dooley and Defendant Rouillard, met to

6

discuss an administrative “solution” to the abortion coverage issue concerning

7

religious organizations.

8

83.

Approximately two days later, on May 16, 2014, CHHS informed Planned

9

Parenthood that “DMHC would like to request Planned Parenthood’s assistance on

10

some additional information” and thus asked Planned Parenthood to contact

11

DMHC’s deputy director for plan and provider relations. Id.

12

84.

After receiving additional “assistance” from Planned Parenthood, DMHC

13

issued another “data call” to the health plans—this time requesting general

14

information about the types of employer groups that had purchased plans

15

excluding or limiting abortion coverage.

16

85.

Specifically, DMHC asked the health plans to: (1) identify the number of

17

employer groups that purchased coverage limiting or excluding coverage for

18

abortion; and (2) indicate the number of those employer groups that qualified as a

19

“religious employer” under California Health & Safety Code § 1367.25(c) (i.e.,

20

California’s contraceptive mandate).

21
22

86.

To meet the definition of “religious employer” under California Health &

Safety Code § 1367.25(c), an employer must meet each of the following criteria:

23

a.

The inculcation of religious values is the purpose of the entity;

24

b.

The entity primarily employs persons who share the religious tenets of

25
26

the entity;
c.

27
28

The entity serves primarily persons who share the religious tenets of
the entity; and

d.

The entity is a nonprofit organization as described in Section
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6033(a)(3)(A)(i) or (iii) of the Internal Revenue Code of 1986, as

2

amended.

3

87.

Under that narrow definition, non-profit religious organizations like

4

LMU and SCU with sincerely held religious beliefs against abortion were

5

misleadingly classified as “nonreligious” employers.

6

88.

By requiring health plans to use that narrow definition of “religious

7

employer,” DMHC and Defendant Rouillard intentionally ignored that the

8

employers purchasing coverage limiting or excluding coverage for abortion did so

9

for religious reasons.

10
11

Religious organizations uniquely affected by new interpretation
89.

DMHC and Defendant Rouillard issued this new interpretation and

12

application of the Knox-Keene Act even though they knew or should have known

13

that only plans purchased by religious organizations would be affected.

14

90.

As noted above, the new interpretation and application of the Knox-

15

Keene Act was crafted in direct response to two Catholic universities—LMU and

16

SCU—deciding to remove elective abortion coverage from their group health plans

17

in light of their religious beliefs.

18

91.

Additionally, both before and after issuing the August 22, 2014 letters,

19

DMHC received information from health plans indicating that only “religious

20

employers,” as defined by California Health & Safety Code § 1367.25(c), and

21

“religiously-affiliated employers” had purchased coverage limiting or excluding

22

coverage for abortion.

23

92.

At least one health plan informed DMHC that all of the employer groups

24

that chose to limit or exclude abortion coverage qualified as “religious employers”

25

under even the narrow definition used in California Health & Safety Code §

26

1367.25(c).

27
28

93.

And at least one health plan informed DMHC that it provided coverage

for both “medically necessary” and “elective” abortions in all of its plan contracts,
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and that only some religious groups had opted to purchase alternative abortion

2

coverage.

3

94.

In contrast, DMHC and Defendant Rouillard received no information

4

from the health plans—and had no independent knowledge—demonstrating that

5

secular, nonreligious employers had purchased plan contracts limiting or excluding

6

abortion coverage.

7
8

Disregarding existing law and DMHC’s own legal analysis
95.

Furthermore, by applying the new interpretation of the Knox-Keene Act

9

to plan contracts offered exclusively to “religious employers,” as defined in

10

California Health & Safety Code § 1367.25(c), DMHC and Defendant Rouillard

11

intentionally ignored their own legal analysis.

12

96.

Indeed, in 2013, after news articles reported on the situations at LMU

13

and SCU (but before DMHC and Defendant Rouillard met with the abortion

14

advocates), SCU sought clarification from DMHC about whether it could restrict

15

abortion coverage consistent with its religious beliefs.

16

97.

DMHC subsequently researched the issue and concluded that “religious

17

employers”—as narrowly defined in California Health & Safety Code § 1367.25(c)—

18

could limit or exclude abortion coverage in their employee health plans.

19

98.

Despite concluding that “religious employers,” as defined in California

20

Health & Safety Code § 1367.25(c), could restrict abortion coverage consistent with

21

their religious beliefs, Defendant Rouillard intentionally applied the abortion

22

coverage requirement to all group health plans, including those offered exclusively

23

to “religious employers.”

24

99.

The new interpretation and application of the Knox-Keene Act conflicts

25

with existing state and federal law and how the Knox-Keene generally treats

26

religious organizations.

27
28

100.

Indeed, the Knox-Keene Act specifically exempts “religious employers”

from being forced to provide coverage for contraceptive methods “that are contrary
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to [their] religious tenets” and requires they be provided with a plan contract

2

excluding contraceptive coverage if so requested. Cal. Health & Safety Code §

3

1367.25(c).

4

101.

The Knox-Keene Act also exempts religious organizations from being

5

required to offer coverage for infertility treatments “in a manner inconsistent with

6

[their] religious and ethical principles.” Cal. Health & Safety Code § 1374.55(e).

7

102.

The new interpretation and application of the Knox-Keene Act has thus

8

created an untenable situation where the Churches and other religious

9

organizations do not have to provide health insurance coverage for contraceptives

10
11

and infertility treatments but must provide coverage for elective abortions.
103.

The new interpretation and application of the Knox-Keene Act also

12

constitutes unlawful discrimination against a health insurance plan under the

13

federal Weldon Amendment, which prohibits states receiving funding under the

14

federal Labor, Health and Human Services, and Education Appropriations Act,

15

from discriminating against health insurance plans based on whether they cover

16

abortion. See Consolidated Appropriations Act of 2017, Pub. L. No. 115-31, Division

17

H, Title V, § 507(d) (May 5, 2017).

18

104.

Under the Weldon Amendment, none of the funds received for programs

19

under the Labor, Health and Human Services, and Education Appropriations Act

20

may be available to a State that “subjects any individual or institutional health

21

care entity to discrimination on the basis that the health care entity does not

22

provide for, pay for, provide coverage of, or refer for abortions.” Id.

23

105.

The Weldon Amendment defines “health care entity” to include “a health

24

maintenance organization, a health insurance plan, or any other kind of health

25

care facility, organization, or plan.” Id.

26

106.

On information and belief, California receives approximately $70 billion

27

in federal funds for programs under the Labor, Health and Human Services, and

28

Education Appropriations Act.
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2

Intentionally keeping religious employers in the dark
107.

DMHC and Defendant Rouillard did nothing to specifically notify the

3

Churches or other religious organizations about the new interpretation and

4

application of the Knox-Keene Act.

5
6
7

108.

Defendant Rouillard instead told the health plans that they no longer had

to mention abortion coverage in their plan documents. See Ex. 1.
109.

By instructing health plans that they could omit references to abortion

8

coverage entirely, Defendant Rouillard discouraged them from notifying the

9

Churches and other religious organizations about this significant change to their

10
11

group health insurance.
110.

In direct response to this guidance, some health plans opted to remove

12

any reference to abortion coverage in their health plan documents, making it

13

difficult for religious organizations to know whether and to what extent their group

14

health plan provides coverage for abortion.

15

111.

As a result, many religious organizations, including the Churches, did not

16

learn until much later that the Knox-Keene Act had been reinterpreted to mandate

17

coverage for elective abortions.

18

112.

On information and belief, other churches and religious organizations in

19

California remain unaware that their group health plans are now required to

20

provide coverage for elective abortions in violation of their religious beliefs.

21

Exemptions abound, but not for the Churches

22

Enumerated exemptions

23
24
25

113.

The Knox-Keene Act exempts entire categories of health plans from its

requirements, including the “basic health care services” requirement.
114.

For example, health plans “directly operated by a bona fide public or

26

private institution of higher learning” are exempt from the Knox-Keene Act and its

27

“basic health care services” requirement. See Cal. Health & Safety Code § 1343(e).

28
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115.

So too are plans directly operated by the California Small Group

2

Reinsurance Fund, see id., and “small plans” administered solely by an employer

3

that “does not have more than five subscribers,” see Cal. Code Regs. tit. 28, §

4

1300.43.

5

116.

In exempting entire categories of plans, including those identified above,

6

the State of California found persuasive certain secular reasons for not requiring

7

group health plans to cover “basic health care services,” and, by extension, all legal

8

abortions.

9
10

Individualized exemption authority
117.

Defendant Rouillard has required the Churches’ and other religious

11

organizations’ group health plans to cover all legal abortions even though the very

12

law she is applying, the Knox-Keene Act, gives her virtually unlimited power to

13

exempt anyone (and any plan) from its requirements.

14

118.

Under the Knox-Keene Act, the director of DMHC—in this case,

15

Defendant Rouillard—has unfettered discretion to grant individualized exemptions

16

from and waivers to the requirements of the Knox-Keene Act, including its “basic

17

health care services” requirement.

18

119.

For example, the Knox-Keene Act states that “the director may, for good

19

cause, by rule or order exempt a plan contract or any class of plan contracts from

20

[the basic health care services] requirement.” Cal. Health & Safety Code § 1367(i).

21

120.

The Knox-Keene Act further provides that the Director may “waive any

22

requirement of any rule or form in situations where in the director’s discretion that

23

requirement is not necessary in the public interest ….” Id. § 1344(a).

24

121.

Similarly, the Director may “unconditionally” exempt from the Knox-

25

Keene Act “any class of persons or plan contracts if the director finds the action to

26

be in the public interest ….” Id. § 1343(b).

27
28
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122.

Defendant Rouillard has delegated this statutory exemption authority to

2

DMHC’s Office of Plan Licensing and has authorized licensing staff to approve or

3

deny exemptions on her behalf, with or without consulting with her.

4
5
6

123.

But there are no written rules, policies, or procedures governing the

exercise of this individualized exemption authority.
124.

The Office of Plan Licensing is the division of DMHC that receives filings

7

from licensed health plans and thus is the primary source of communication with

8

the health plans.

9

125.

Licensing staff is responsible for reviewing the health plan’s filings and

10

ensuring that they comply with the Knox-Keene Act, including the “basic health

11

care services” requirement.

12
13
14

126.

DMHC generally assigns one staff member within the Office of Plan

Licensing to be responsible for communications with a specific health plan.
127.

Although the deputy director of the Office of Plan Licensing has the

15

authority to approve or disapprove a plan filing, not every filing is provided to the

16

deputy director for approval.

17

128.

Specifically, an amendment filed by a health plan does not need to be

18

presented to the deputy director for approval and may be approved or not objected

19

to by the individual licensing staff member assigned to that specific health plan.

20
21
22
23
24

129.

There is no deadline by which DMHC licensing staff must resolve an

amendment filing.
130.

Accordingly, it can (and does) take months or years for licensing staff to

issue a final decision as to whether an amendment filing is approved or denied.
131.

A change in a health plan’s abortion coverage, and a request for an

25

exemption from the abortion coverage requirement, would be submitted as an

26

amendment to DMHC’s Office of Plan Licensing.

27
28

132.

Numerous individuals within the Office of Plan Licensing thus may

exercise the director’s statutory individualized-exemption authority and decide
Second Amended Complaint for Declaratory and Injunctive Relief
22

Case 2:15-cv-02165-KJM-EFB Document 72 Filed 10/23/17 Page 23 of 32
1

whether to grant or deny exemptions to the abortion coverage requirement set out

2

in the August 22, 2014 letters.

3

133.

There are not, however, any written rules, policies, or procedures

4

governing when a health plan may or may not be granted an exemption from the

5

abortion coverage requirement.

6
7

The post hoc exemption
134.

Since issuing the August 22, 2014 letters, the director’s individualized

8

exemption authority has been improperly exercised in a way that prefers some

9

religious beliefs to others.

10

135.

In September and October 2014, religious entities and individuals

11

affected by the new interpretation and application of the Knox-Keene Act filed

12

administrative complaints with the U.S. Department of Health & Human Services,

13

alleging that the actions of DMHC and Defendant Rouillard violated the federal

14

Weldon Amendment.

15

136.

To better defend against these federal administrative complaints, DMHC

16

decided that it would grant an exemption allowing a health plan to offer coverage

17

to “religious employers,” as defined by California law, so long as the relevant

18

abortion language was consistent with the Weldon Amendment (i.e., still providing

19

coverage for abortion in the cases of rape, incest, and to save the life of the mother).

20

137.

Officials within DMHC’s Office of Plan Licensing had off-the-record

21

communications with a few (but not all) of the health plans operating in California,

22

informing them of DMHC’s willingness to exempt plan filings with language that

23

allowed “religious employers,” as defined by California law, to restrict coverage for

24

abortion to the cases of rape, incest, and to save the life of the mother.

25

138.

The only abortion language that DMHC officials suggested to the health

26

plans as being acceptable continued to cover abortion in the cases of rape, incest,

27

and to save the life of the mother.

28
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2
3
4
5

139.

DMHC has not notified all health plans operating in California about the

possibility of obtaining even this limited exemption.
140.

Nor has DMHC taken any steps to notify the general public or interested

religious employers about the possibility of this limited exemption.
141.

One of the health plans that had off-the-record communications with

6

DMHC’s Office of Plan Licensing later sought an exemption for plan language that

7

would be offered exclusively to “religious employers,” as defined by California law,

8

and restrict abortion coverage to the cases of rape, incest, and to save the life of the

9

mother.

10

142.

DMHC eventually approved that language and granted an exemption to

11

the abortion coverage requirement in October 2015—the same month the Churches

12

filed the initial complaint in this case.

13

143.

By exercising the director’s discretionary exemption authority in this

14

way, DMHC and Defendant Rouillard have effectively permitted some (but not all)

15

“religious employers” to obtain a health plan limiting or excluding abortion

16

coverage consistent with their religious beliefs.

17
18
19

144.

Indeed, some “religious employers” have religious beliefs prohibiting

elective abortions generally but make exceptions in the cases of rape and incest.
145.

As just one example, the Church of Jesus Christ of Latter-Day Saints

20

teaches that “[e]lective abortion for personal or social convenience is contrary to the

21

will and the commandments of God,” but has nevertheless concluded that elective

22

abortion may be justified “when pregnancy is the result of incest or rape.”1

23

146.

Although the exempted plan language is available for purchase by

24

“religious employers,” as defined by California law, it does not meet the needs of

25

the Churches and other religious employers that object to paying for or providing

26

insurance coverage for elective abortions under any circumstance.

27
28

1

The Church of Jesus Christ of Latter-Day Saints, Abortion, https://www.lds.org/topics/abortion?lang=eng
(last visited Oct. 27, 2017).
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2

Refusing exemptions for plans that meet the Churches’ religious beliefs
147.

As non-profit, Christian churches that primarily employ and serve

3

members of its own faith, the Churches qualify as “religious employers” under the

4

narrow definition set forth in California Health & Safety Code § 1367.25(c).

5

148.

When Defendant Rouillard issued the August 22, 2014 letters, health

6

plans were already offering DMHC-approved plan contracts that limited or

7

excluded abortion coverage consistent with the Churches’ religious beliefs.

8
9
10
11

149.

But Defendant Rouillard required the health plans to immediately

provide coverage for all legal abortions in those plan contracts, even those that
were offered exclusively to “religious employers” as defined by California law.
150.

Similarly, at the time the letters were issued, health plans had “open”

12

filings with DMHC that, if approved, would have permitted only “religious

13

employers” like the Churches to offer coverage consistent with their religious

14

beliefs about abortion.

15

151.

Defendant Rouillard rejected those “open” filings and required the health

16

plans to amend them so that they provided coverage for all legal abortions,

17

including elective abortions.

18

152.

When asked, DMHC and Defendant Rouillard refused to change the

19

interpretation and application of the Knox-Keene Act that resulted in the Churches

20

being unable to obtain group coverage consistent with their religious beliefs.

21

153.

Indeed, on the same day Defendant Rouillard issued the August 22, 2014

22

letters, DMHC and Defendant Rouillard received a request to reconsider the new

23

interpretation and application of the Knox-Keene Act articulated in those letters.

24
25
26
27

154.

Defendant Rouillard responded by stating that DMHC “will not reverse

its position on the scope of required abortion coverage.” Exhibit 6.
155.

A complaint made by a Commissioner for the U.S. Commission on Civil

Rights was met with a similar response: Defendant Rouillard stated that DMHC

28
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“carefully considered both state and federal law before reaching [the] position” set

2

forth in the August 22, 2014 letters. Exhibit 7.

3

FIRST CAUSE OF ACTION
Violation of the Free Exercise Clause of the
First Amendment to the United States Constitution

4
5
6
7

156.

The Churches reallege all matters set forth in paragraphs 1–155 and

incorporate them herein.
157.

The Churches’ sincerely held religious beliefs prohibit them from

8

purchasing or offering health insurance coverage for elective abortion in their

9

employee group health plans.

10

158.

The Churches also have a sincere religious belief to care for the physical,

11

emotional, mental, and spiritual well-being of their employees, which they do, in

12

part, by providing health insurance coverage as a benefit of employment.

13

159.

The Churches have a sincere religious objection to providing insurance

14

coverage for elective abortion because they believe that abortion ends an innocent

15

human life.

16

160.

When the Churches comply with their sincerely held religious beliefs on

17

the sanctity of human life, they exercise religion within the meaning of the Free

18

Exercise Clause.

19

161.

The new interpretation and application of the Knox-Keene Act imposes a

20

substantial burden on the Churches’ religious exercise and coerces them to change

21

or violate their religious beliefs.

22

162.

The new interpretation and application of the Knox-Keene Act

23

substantially burdens the Churches’ religious exercise by forcing them to choose

24

between following their religious beliefs and suffering debilitating penalties under

25

federal law or violating their consciences in order to avoid those penalties.

26
27
28
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163.

The new interpretation and application of the Knox-Keene Act exposes

2

the Churches to substantial monetary penalties and/or financial burdens for their

3

religious exercise.

4

164.

The new interpretation and application of the Knox-Keene Act exposes

5

the Churches to substantial competitive disadvantages because it has created

6

uncertainties about their health insurance benefits.

7

165.

The new interpretation and application of the Knox-Keene Act imposes a

8

burden on the Churches’ employee recruitment efforts by creating uncertainty as to

9

whether or on what terms they will be able to offer health insurance in the future

10
11
12
13
14
15

or will suffer penalties therefrom.
166.

The new interpretation and application of the Knox-Keene Act interferes

with the internal affairs of the Churches.
167.

The Knox-Keene Act, as interpreted and applied by Defendant Rouillard,

is neither neutral nor generally applicable.
168.

The Knox-Keene Act creates categorical and individualized exemptions to

16

its requirements, including the “basic health care services” requirement on which

17

the abortion coverage requirement is based.

18
19
20

169.

The Knox-Keene Act exempts entire categories of health plans from its

requirements for secular reasons.
170.

The Knox-Keene Act gives Defendant Rouillard broad, unfettered

21

discretion to granted individualized exemptions from and waivers to the Act’s

22

requirements, including its “basic health care services” requirement.

23
24
25

171.

There are no rules, policies, or procedures governing the exercise of this

individualized exemption authority.
172.

Defendant Rouillard has allowed DMHC’s Office of Plan Licensing to

26

exercise her discretionary exemption authority in a way that prefers some religious

27

beliefs to others.
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173.

Defendant Rouillard has allowed a categorical exemption to be granted to

2

religious employer plans that do not provide coverage for abortion except in the

3

cases of rape, incest, and to save the life of the mother.

4

174.

Defendant Rouillard has interpreted and applied the Knox-Keene Act in

5

such a way as to make it impossible for the Churches to comply with their religious

6

beliefs, while at the same time exempting at least one health plan from the Knox-

7

Keene Act’s “basic health care services” requirement so that religious employers

8

with preferred beliefs about abortion may be accommodated.

9

175.

Defendant Rouillard has interpreted and selectively applied the Knox-

10

Keene Act and its “basic health care services” requirement against the Churches to

11

suppress specific religious beliefs about when it is morally permissible to provide

12

health insurance coverage for elective abortions.

13

176.

The new interpretation and application of the Knox-Keene Act, which

14

forces churches and religious organizations to violate their religious beliefs,

15

furthers no compelling governmental interest.

16
17
18

177.

The Knox-Keene Act already exempts entire categories of health plans

from its “basic health care services” requirement.
178.

The Knox-Keene Act also exempts religious employers and organizations

19

from being forced to provide health insurance coverage for contraceptives and

20

infertility treatments in their group health plans.

21

179.

And Director Rouillard has exercised her discretionary exemption

22

authority in such a way so as to categorically exempt religious employer plans that

23

do not provide coverage for abortion except in the cases of rape, incest, and to save

24

the life of the mother.

25

180.

Guaranteeing unfettered access to elective abortions through the

26

employee health insurance plans of churches and religious organizations is not a

27

significant problem in California.
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181.

Compelling the Churches and other religious organizations to pay for

2

abortions is hardly the least restrictive means of advancing any interest that the

3

government might have.

4

182.

The new interpretation and application of the Knox-Keene Act

5

constitutes government-imposed coercion on the Churches to change or violate

6

their sincerely held religious beliefs.

7
8
9

183.

The new interpretation and application of the Knox-Keene Act chills the

Churches’ religious exercise.
184.

The new interpretation and selective application of the Knox-Keene Act

10

and its “basic health care services” requirement violates the Free Exercise Clause

11

of the First Amendment to the United States Constitution, as applied to the

12

Churches.

13

SECOND CAUSE OF ACTION
Violation of the Equal Protection Clause of the
Fourteenth Amendment to the United States Constitution

14
15
16
17

185.

The Churches reallege all matters set forth in paragraphs 1–184 and

incorporate them herein.
186.

The

Fourteenth

Amendment

to

the

United

States

Constitution

18

guarantees the Churches equal protection of the laws, which prohibits Defendant

19

Rouillard from treating the Churches differently than similarly situated persons

20

and businesses.

21
22
23

187.

The government may not treat some employers disparately as compared

to similarly situated employers.
188.

The new interpretation and application of the Knox-Keene Act treats the

24

Churches differently than similarly situated persons and businesses in that there

25

are categorical and individualized exemptions to the Knox-Keene Act and its “basic

26

health care services” requirement.

27
28
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189.

The Knox-Keene Act gives Defendant Rouillard broad, unfettered

2

discretion to granted individualized exemptions and waivers to the Act’s

3

requirements, including its “basic health care services” requirement.

4
5
6

190.

There are no rules, policies, or procedures governing the exercise of this

individualized exemption authority.
191.

Defendant Rouillard has allowed DMHC’s Office of Plan Licensing to

7

exercise her discretionary exemption authority in a way that prefers some religious

8

beliefs to others.

9

192.

Defendant Rouillard has interpreted and applied the Knox-Keene Act in

10

such a way as to make it impossible for the Churches to comply with their religious

11

beliefs, while at the same time exempting at least one health plan from the Knox-

12

Keene Act’s “basic health care services” requirement so that religious employers

13

with preferred beliefs about abortion may be accommodated.

14

193.

Defendant Rouillard has interpreted and selectively applied the Knox-

15

Keene Act and its “basic health care services” requirement against the Churches to

16

target and suppress specific religious beliefs about when it is morally permissible

17

to provide health insurance coverage for elective abortions.

18

194.

Defendant Rouillard lacks a legitimate or compelling state interest for

19

requiring the employee health care plans of the Churches to cover elective

20

abortions.

21

195.

Nor is Defendant Rouillard’s disparate treatment of the Churches

22

narrowly tailored because compelling coverage for all elective abortions in the

23

health plans of the Churches—while at the same time exempting another plan

24

from that requirement—is hardly the least restrictive means of advancing any

25

interest that the government might have.

26
27

196.

Defendant Rouillard’s interpretation and application of the Knox-Keene

Act to the Churches does not satisfy rational basis review.

28
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1

197.

Other religious employers that are similarly situated to the Churches are

2

able to purchase coverage consistent with their religious beliefs because Defendant

3

Rouillard has selectively exercised her exemption authority.

4
5
6

198.

There is no rational basis for accommodating the religious beliefs of some

religious employers, but not the religious beliefs of the Churches.
199.

The new interpretation and selective application of the Knox-Keene Act

7

and its “basic health care services” requirement violates the Equal Protection

8

Clause of the Fourteenth Amendment to the United States Constitution, as applied

9

to the Churches.

10

PRAYER FOR RELIEF

11

WHEREFORE, Plaintiffs respectfully request that the Court:

12

a.

Enter a judgment declaring that Defendant Rouillard’s interpretation

13

and application of the Knox-Keene Act—specifically, California Health & Safety

14

Code §§ 1345(b) & 1367(i)—requiring the Churches and other religious

15

organizations to cover elective abortions in their employee health care plans, to be

16

a violation of the First and Fourteenth Amendments to the United States

17

Constitution.

18

b.

Enter a permanent injunction prohibiting Defendant Rouillard from

19

enforcing the new interpretation of the Knox-Keene Act’s “basic health care

20

services” requirement (i.e., California Health & Safety Code §§ 1345(b) & 1367(i))

21

against the Churches and other religious organizations in a way that substantially

22

burdens the religious belief of any person in violation of the United States

23

Constitution, and prohibiting Defendant Rouillard from illegally discriminating

24

against the Churches and other religious organizations not before the Court by

25

preventing them from obtaining a group health plan that limits or excludes

26

coverage for abortion consistent with their religious beliefs;

27

c.

Award the Churches court costs and reasonable attorney’s fees; and

28
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1

d.

2

entitled.

Award such other and further relief as to which the Churches may be

3
4
5
6
7
8
9
10
11
12
13
14
15
16

Respectfully submitted this 23rd day of October 2017.
/s/ Jeremiah Galus
Erik Stanley (Arizona Bar No. 030961)*
Kevin Theriot (Arizona Bar No. 030446)*
Jeremiah Galus (Arizona Bar No. 030469)*
ALLIANCE DEFENDING FREEDOM
15100 N. 90th Street
Scottsdale, AZ 85260
(480) 444-0020
estanley@ADFlegal.org
ktheriot@ADFlegal.org
jgalus@ADFlegal.org
Casey Mattox (Virginia Bar No. 47148)*
ALLIANCE DEFENDING FREEDOM
440 First Street, NW, Suite 600
Washington, DC 20001
(202) 393-8690
cmattox@ADFlegal.org

20

Alexander M. Medina (California Bar No. 222015)
MEDINA McKELVEY LLP
983 Reserve Drive
Roseville, CA 95678
(916) 960-2211
alex@medinamckelvey.com

21

*Admitted pro hac vice
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22
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Edmund G. Brown Jr. Governor
State of California
Health and Human Services Agency
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•

Department of Managed Health Care
th
Street, Suite 500
980 9
Sacramento, CA 95814-2725
Phone: (916) 324-8176
Fax: (916) 255-5241

August 22, 2014
VIA ELECTRONIC MAIL & U.S. MAIL

John Ternan
President of Aetna Health of California, Inc.
Aetna Health of California, Inc.
2625 Shadelands Drive
Walnut Creek, CA 94898
Re: Limitations or Exclusions of Abortion Services
Dear Mr. Ternan:
It has come to the attention of the Department of Managed Health Care (DMHC) that some
Aetna Health of California, Inc. (Aetna) contracts contain language that may discriminate against
women by limiting or excluding coverage for termination of pregnancies. The DMHC has
reviewed the relevant legal authorities and has concluded that it erroneously approved or did not
object to such discriminatory language in some evidence of coverage (EOC) filings. The DMHC
has performed a survey and has discovered that such language is present in EOCs for products
covering a very small fraction of California health plan enrollees.
The purpose of this letter is to remind plans that the Knox-Keene Health Care Service Plan Act
of 1975’ (Knox Keene Act) requires the provision of basic health care services and the California
Constitution prohibits health plans from discriminating against women who choose to terminate
a pregnancy. Thus, all health plans must treat maternity services and legal abortion neutrally.
Exclusions and limitations are also incompatible with both the California Reproductive Privacy
Act and multiple California judicial decisions that have unambiguously established under the
California Constitution that every pregnant woman has the fundamental right to choose to either
bear a child or to have a legal abortion.
3 A health plan is not required to cover abortions that
’
2
would be unlawful under Health & Safety Code § 123468.
1

Health & Safety Code § 1340, et çq.
Consistent with 42 U.S.C. § 18054(a)(6), this letter shall not apply to a Multi-State Plan.
Although health plans are required to cover legal abortions, no individual health care provider, religiously
sponsored health carrier, or health care facility may be required by law or contract in any circumstance to participate
in the provision of or payment for a specific service if they object to doing so for reason of conscience or religion.
No person may be discriminated against in employment or professional privileges because of such objections.
2
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Regardless of existing EOC language, effective as of the date of this letter, Aetna must comply
with California law with respect to the coverage of legal abortions.
Required Action

1. Aetna must review all current health plan documents to ensure that they are compliant
with the Knox-Keene Act with regard to legal abortion. This includes plan documents
previously approved or not objected to by the DMHC.
In regards to coverage for abortion services, the descriptors cited below are inconsistent
with the Knox-Keene Act and the California Constitution. Aetna must amend current
health plan documents to remove discriminatory coverage exclusions and limitations.
These limitations or exclusions include, but are not limited to, any exclusion of coverage
for “voluntary” or “elective” abortions and/or any limitation of coverage to only
“therapeutic” or “medically necessary” abortions. Aetna may, consistent with the law,
omit any mention of coverage for abortion services in health plan documents, as abortion
is a basic health care service.
2. To demonstrate compliance, health plans are directed to file any revised relevant health
plan documents (e.g. EOCs, subscriber documents, etc.) with the Department as an
Amendment to the health plan’s license within 90 days of the date of this letter. The
filing should highlight as well as underline the changes to the text as required by the
California Code of Regulations, title 28, § 1300.52(d).
Authority Cited

California Constitution, article 1, section 1; Health and Safety Code § 1340, et çq. and Health
and Safety Code § 123460 et çq., and implementing regulations.
If you have any questions concerning the guidance issued in this letter, please contact your
Plan’s Office of Plan Licensing reviewer.

Sincerely,

1aL1Ld(oI’J
MICHELLE ROUILLARD
Director
Department of Managed Health Care
cc: Mary V. Anderson, Western Region General Counsel, Aetna Health of California, Inc.
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August 22, 2014
VIA ELECTRONIC MAIL & U.S. MAIL

Mark Morgan
California President of Anthem Blue Cross
Blue Cross of California, dba Anthem Blue Cross
21555 Oxnard Street
Woodland Hills, CA 91367
Re: Limitations or Exclusions of Abortion Services
Dear Mr. Morgan:
It has come to the attention of the Department of Managed Health Care (DMHC) that some Blue
Cross of California (Blue Cross) contracts contain language that may discriminate against
women by limiting or excluding coverage for termination of pregnancies. The DMHC has
reviewed the relevant legal authorities and has concluded that it erroneously approved or did not
object to such discriminatory language in some evidence of coverage (EOC) filings. The DMHC
has performed a survey and has discovered that such language is present in EOCs for products
covering a very small fraction of California health plan enrollees.
The purpose of this letter is to remind plans that the Knox-Keene Health Care Service Plan Act
of 1975 (Knox Keene Act) requires the provision of basic health care services and the California
Constitution prohibits health plans from discriminating against women who choose to terminate
a pregnancy. Thus, all health plans must treat maternity services and legal abortion neutrally.
Exclusions and limitations are also incompatible with both the California Reproductive Privacy
Act and multiple California judicial decisions that have unambiguously established under the
California Constitution that every pregnant woman has the fundamental right to choose to either
3 A health plan is not required to cover abortions that
’
2
bear a child or to have a legal abortion.
would be unlawful under Health & Safety Code § 123468.

1

Health & Safety Code § 1340, et
Consistent with 42 U.S.C. § 18054(a)(6), this letter shall not apply to a Multi-State Plan.
Although health plans are required to cover legal abortions, no individual health care provider, religiously
sponsored health carrier, or health care facility may be required by law or contract in any circumstance to participate
in the provision of or payment for a specific service if they object to doing so for reason of conscience or religion.
No person may be discriminated against in employment or professional privileges because of such objections.

2
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Regardless of existing EOC language, effective as of the date of this letter, Blue Cross must
comply with California law with respect to the coverage of legal abortions.
Required Action

1. Blue Cross must review all current health plan documents to ensure that they are
compliant with the Knox-Keene Act with regard to legal abortion. This includes plan
documents previously approved or not objected to by the DMHC.
In regards to coverage for abortion services, the descriptors cited below are inconsistent
with the Knox-Keene Act and the California Constitution. Blue Cross must amend
current health plan documents to remove discriminatory coverage exclusions and
limitations. These limitations or exclusions include, but are not limited to, any exclusion
of coverage for “voluntary” or “elective” abortions and/or any limitation of coverage to
only “therapeutic” or “medically necessary” abortions. Blue Cross may, consistent with
the law, omit any mention of coverage for abortion services in health plan documents, as
abortion is a basic health care service.
2. To demonstrate compliance, health plans are directed to file any revised relevant health
plan documents (e.g. EOCs, subscriber documents, etc.) with the Department as an
Amendment to the health plan’s license within 90 days of the date of this letter. The
filing should highlight as well as underline the changes to the text as required by the
California Code of Regulations, title 28, § 1300.52(d).
Authority Cited

California Constitution, article 1, section 1; Health and Safety Code §1340, et
and Safety Code § 123460 etq., and implementing regulations.

and Health

If you have any questions concerning the guidance issued in this letter, please contact your
Plan’s Office of Plan Licensing reviewer.

Sincerely,

cC1o41aiJ(ftAá
MICHELLE ROUILLARD
Director
Department of Managed Health Care
cc: Terry German, Associate General Counsel, Blue Cross of California
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August 22, 2014
VIA ELECTRONIC MAIL & U.S. MAIL

Paul Markovich
President and Chief Executive Officer
California Physicians’ Service, dba Blue Shield of California
50 Beale Street
San Francisco, CA 94105
Re: Limitations or Exclusions of Abortion Services
Dear Mr. Markovich:
It has come to the attention of the Department of Managed Health Care (DMHC) that some
California Physicians’ Service, dba Blue Shield of California (Blue Shield) contracts contain
language that may discriminate against women by limiting or excluding coverage for termination
of pregnancies. The DMHC has reviewed the relevant legal authorities and has concluded that it
erroneously approved or did not object to such discriminatory language in some evidence of
coverage (EOC) filings. The DMHC has performed a survey and has discovered that such
language is present in EOCs for products covering a very small fraction of California health plan
enrollees.
The purpose of this letter is to remind plans that the Knox-Keene Health Care Service Plan Act
of 1975’ (Knox Keene Act) requires the provision of basic health care services and the California
Constitution prohibits health plans from discriminating against women who choose to terminate
a pregnancy. Thus, all health plans must treat maternity services and legal abortion neutrally.
Exclusions and limitations are also incompatible with both the California Reproductive Privacy
Act and multiple California judicial decisions that have unambiguously established under the
California Constitution that every pregnant woman has the fundamental right to choose to either
bear a child or to have a legal abortion.
3 A health plan is not required to cover abortions that
’
2
would be unlawful under Health & Safety Code § 123468.

1

Health & Safety Code § 1340, et q.
Consistent with 42 U.S.C. § 18054(a)(6), this letter shall not apply to a Multi-State Plan.
Although health plans are required to cover legal abortions, no individual health care provider, religiously
sponsored health carrier, or health care facility may be required by law or contract in any circumstance to participate
in the provision of or payment for a specific service if they object to doing so for reason of conscience or religion.
No person may be discriminated against in employment or professional privileges because of such objections.
2
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Regardless of existing EOC language, effective as of the date of this letter, Blue Shield must
comply with California law with respect to the coverage of legal abortions.
Required Action

1. Blue Shield must review all current health plan documents to ensure that they are
compliant with the Knox-Keene Act with regard to legal abortion. This includes plan
documents previously approved or not objected to by the DMHC.
In regards to coverage for abortion services, the descriptors cited below are inconsistent
with the Knox-Keene Act and the California Constitution. Blue Shield must amend
current health plan documents to remove discriminatory coverage exclusions and
limitations. These limitations or exclusions include, but are not limited to, any exclusion
of coverage for “voluntary” or “elective” abortions and/or any limitation of coverage to
only “therapeutic” or “medically necessary” abortions. Blue Shield may, consistent with
the law, omit any mention of coverage for abortion services in health plan documents, as
abortion is a basic health care service.
2. To demonstrate compliance, health plans are directed to file any revised relevant health
plan documents (e.g. EOCs, subscriber documents, etc.) with the Department as an
Amendment to the health plan’s license within 90 days of the date of this letter. The
filing should highlight as well as underline the changes to the text as required by the
California Code of Regulations, title 28, § 1300.52(d).
Authority Cited

California Constitution, article 1, section 1; Health and Safety Code § 1340, etçq. and Health
and Safety Code § 123460 etçq., and implementing regulations.
If you have any questions concerning the guidance issued in this letter, please contact your
Plan’s Office of Plan Licensing reviewer.

Sincerely,

MICHELLE ROUILLARD
Director
Department of Managed Health Care
cc: Kathleen Lynaugh, Associate General Counsel, California Physicians’ Service, dba Blue
Shield of California
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August 22, 2014
VIA ELECTRONIC MAIL & U.S. MAIL

Michael Myers
Chief Executive Officer
GEMCare Health Plan, Inc., dba ERD, Inc., Physicians Choice by GEMCare Health Plan
4550 California Avenue, Suite 100
Bakersfield, CA 93309
Re: Limitations or Exclusions of Abortion Services
Dear Mr. Myers:
It has come to the attention of the Department of Managed Health Care (DMHC) that some
GEMCare Health Plan, Inc., dba ERD, Inc., Physicians Choice by GEMCare Health Plan
(GEMCare) contracts contain language that may discriminate against women by limiting or
excluding coverage for termination of pregnancies. The DMHC has reviewed the relevant legal
authorities and has concluded that it erroneously approved or did not object to such
discriminatory language in some evidence of coverage (EOC) filings. The DMHC has performed
a survey and has discovered that such language is present in EOCs for products covering a very
small fraction of California health plan enrollees.
The purpose of this letter is to remind plans that the Knox-Keene Health Care Service Plan Act
of 1975’ (Knox Keene Act) requires the provision of basic health care services and the California
Constitution prohibits health plans from discriminating against women who choose to terminate
a pregnancy. Thus, all health plans must treat maternity services and legal abortion neutrally.
Exclusions and limitations are also incompatible with both the California Reproductive Privacy
Act and multiple California judicial decisions that have unambiguously established under the
California Constitution that every pregnant woman has the fundamental right to choose to either
bear a child or to have a legal abortion.
3 A health plan is not required to cover abortions that
’
2
would be unlawful under Health & Safety Code § 123468.
1

Health & Safety Code § 1340, et q.
Consistent with 42 U.S.C. § 18054(a)(6), this letter shall not apply to a Multi-State Plan.
Although health plans are required to cover legal abortions, no individual health care provider, religiously
sponsored health carrier, or health care facility may be required by law or contract in any circumstance to participate
in the provision of or payment for a specific service if they object to doing so for reason of conscience or religion.
No person maybe discriminated against in employment or professional privileges because of such objections.
2
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Regardless of existing EOC language, effective as of the date of this letter, GEMCare must
comply with California law with respect to the coverage of legal abortions.
Required Action

1. GEMCare must review all current health plan documents to ensure that they are
compliant with the Knox-Keene Act with regard to legal abortion. This includes plan
documents previously approved or not objected to by the DMHC.
In regards to coverage for abortion services, the descriptors cited below are inconsistent
with the Knox-Keene Act and the California Constitution. GEMCare must amend
current health plan documents to remove discriminatory coverage exclusions and
limitations. These limitations or exclusions include, but are not limited to, any exclusion
of coverage for “voluntary” or “elective” abortions and/or any limitation of coverage to
only “therapeutic” or “medically necessary” abortions. GEMCare may, consistent with
the law, omit any mention of coverage for abortion services in health plan documents, as
abortion is a basic health care service.
2. To demonstrate compliance, health plans are directed to file any revised relevant health
plan documents (e.g. EOCs, subscriber documents, etc.) with the Department as an
Amendment to the health plan’s license within 90 days of the date of this letter. The
filing should highlight as well as underline the changes to the text as required by the
California Code of Regulations, title 28, § 1300.52(d).
Authority Cited

California Constitution, article 1, section 1; Health and Safety Code § 1340,
and Safety Code § 123460 et çq., and implementing regulations.

çq. and Health

If you have any questions concerning the guidance issued in this letter, please contact your
Plan’s Office of Plan Licensing reviewer.

Sincerely,

MICHELLE ROUILLARD
Director
Department of Managed Health Care
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August 22, 2014
VIA ELECTRONIC MAIL & U.S. MAIL

Steven Sell
President, Western Region Health Plan and President, Health Net of California, Inc.
Health Net of California, Inc.
21281 Burbank Blvd.
Woodland Hills, CA 91367
Re: Limitations or Exclusions of Abortion Services
Dear Mr. Sell:
It has come to the attention of the Department of Managed Health Care (DMHC) that some
Health Net of California, Inc. (Health Net) contracts contain language that may discriminate
against women by limiting or excluding coverage for termination of pregnancies. The DMHC
has reviewed the relevant legal authorities and has concluded that it erroneously approved or did
not object to such discriminatory language in some evidence of coverage (EOC) filings. The
DMHC has performed a survey and has discovered that such language is present in EOCs for
products covering a very small fraction of California health plan enrollees.
The purpose of this letter is to remind plans that the Knox-Keene Health Care Service Plan Act
of 1975’ (Knox Keene Act) requires the provision of basic health care services and the California
Constitution prohibits health plans from discriminating against women who choose to terminate
a pregnancy. Thus, all health plans must treat maternity services and legal abortion neutrally.
Exclusions and limitations are also incompatible with both the California Reproductive Privacy
Act and multiple California judicial decisions that have unambiguously established under the
California Constitution that every pregnant woman has the fundamental right to choose to either
bear a child or to have a legal abortion.
3 A health plan is not required to cover abortions that
’
2
would be unlawful under Health & Safety Code § 123468.
1

Health & Safety Code § 1340, et q.
Consistent with 42 U.S.C. § 18054(a)(6), this letter shall not apply to a Multi-State Plan.
Although health plans are required to cover legal abortions, no individual health care provider, religiously
sponsored health carrier, or health care facility may be required by law or contract in any circumstance to participate
in the provision of or payment for a specific service if they object to doing so for reason of conscience or religion.
No person maybe discriminated against in employment or professional privileges because of such objections.
2
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Regardless of existing EOC language, effective as of the date of this letter, Health Net must
comply with California law with respect to the coverage of legal abortions.
Required Action

1. Health Net must review all current health plan documents to ensure that they are
compliant with the Knox-Keene Act with regard to legal abortion. This includes plan
documents previously approved or not objected to by the DMHC.
In regards to coverage for abortion services, the descriptors cited below are inconsistent
with the Knox-Keene Act and the California Constitution. Health Net must amend
current health plan documents to remove discriminatory coverage exclusions and
limitations. These limitations or exclusions include, but are not limited to, any exclusion
of coverage for “voluntary” or “elective” abortions and/or any limitation of coverage to
only “therapeutic” or “medically necessary” abortions. Health Net may, consistent with
the law, omit any mention of coverage for abortion services in health plan documents, as
abortion is a basic health care service.
2. To demonstrate compliance, health plans are directed to file any revised relevant health
plan documents (e.g. EOCs, subscriber documents, etc.) with the Department as an
Amendment to the health plan’s license within 90 days of the date of this letter. The
filing should highlight as well as underline the changes to the text as required by the
California Code of Regulations, title 28, § 1300.52(d).
Authority Cited

California Constitution, article 1, section 1; Health and Safety Code § 1340, et çq. and Health
and Safety Code § 123460 et çq., and implementing regulations.
If you have any questions concerning the guidance issued in this letter, please contact your
Plan’s Office of Plan Licensing reviewer.

Sincerely,

MICHELLE ROUILLARD
Director
Department of Managed Health Care
cc: Douglas Schur, Vice President, Chief Regulatory Counsel, Health Net of California, Inc.
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August 22, 2014
VIA ELECTRONIC MAIL & U.S. MAIL

Wade J. Overgaard
Senior Vice President, California Health Plan Operations
Kaiser Foundation Health Plan, Inc., dba Kaiser Foundation, Permanente Medical Care Program
th
20
Floor
1950 Franklin Street,
Oakland, CA 94612
Re: Limitations or Exclusions of Abortion Services
Dear Mr. Overgaard:
It has come to the attention of the Department of Managed Health Care (DMHC) that some
Kaiser Foundation Health Plan, Inc., dba Kaiser Foundation, Permanente Medical Care Program
(Kaiser) contracts contain language that may discriminate against women by limiting or
excluding coverage for termination of pregnancies. The DMHC has reviewed the relevant legal
authorities and has concluded that it erroneously approved or did not object to such
discriminatory language in some evidence of coverage (EOC) filings. The DMHC has performed
a survey and has discovered that such language is present in EOCs for products covering a very
small fraction of California health plan enrollees.
The purpose of this letter is to remind plans that the Knox-Keene Health Care Service Plan Act
of 19751 (Knox Keene Act) requires the provision of basic health care services and the California
Constitution prohibits health plans from discriminating against women who choose to terminate
a pregnancy. Thus, all health plans must treat maternity services and legal abortion neutrally.
Exclusions and limitations are also incompatible with both the California Reproductive Privacy
Act and multiple California judicial decisions that have unambiguously established under the
California Constitution that every pregnant woman has the fundamental right to choose to either
3 A health plan is not required to cover abortions that
’
2
bear a child or to have a legal abortion.
would be unlawful under Health & Safety Code § 123468.
1

Health & Safety Code § 1340, et çq.
Consistent with 42 U.S.C. § l8054(a)(6), this letter shall not apply to a Multi-State Plan.
Although health plans are required to cover legal abortions, no individual health care provider, religiously
sponsored health carrier, or health care facility may be required by law or contract in any circumstance to participate
in the provision of or payment for a specific service if they object to doing so for reason of conscience or religion.
No person may be discriminated against in employment or professional privileges because of such objections.

2
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Regardless of existing EOC language, effective as of the date of this letter, Kaiser must comply
with California law with respect to the coverage of legal abortions.
Required Action

1. Kaiser must review all current health plan documents to ensure that they are compliant
with the Knox-Keene Act with regard to legal abortion. This includes plan documents
previously approved or not objected to by the DMHC.
In regards to coverage for abortion services, the descriptors cited below are inconsistent
with the Knox-Keene Act and the California Constitution. Kaiser must amend current
health plan documents to remove discriminatory coverage exclusions and limitations.
These limitations or exclusions include, but are not limited to, any exclusion of coverage
for “voluntary” or “elective” abortions and/or any limitation of coverage to only
“therapeutic” or “medically necessary” abortions. Kaiser may, consistent with the law,
omit any mention of coverage for abortion services in health plan documents, as abortion
is a basic health care service.
2. To demonstrate compliance, health plans are directed to file any revised relevant health
plan documents (e.g. EOCs, subscriber documents, etc.) with the Department as an
Amendment to the health plan’s license within 90 days of the date of this letter. The
filing should highlight as well as underline the changes to the text as required by the
California Code of Regulations, title 28, § 1300.52(d).
Authority Cited

California Constitution, article 1, section 1; Health and Safety Code § 1340, et
and Safety Code § 123460 et çq., and implementing regulations.
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If you have any questions concerning the guidance issued in this letter, please contact the Office
of Plan Licensing reviewer.

Sincerely,

MICHELLE ROUILLARD
Director
Department of Managed Health Care
cc: Deborah Espinal, Executive Director of Policy, Kaiser Foundation Health Plan, Inc.
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August 22, 2014
VIA ELECTRONIC MAIL & U.S. MAIL
Brandon Cuevas
UnitedHealthcare of California, President and CEO
UHC of California
5995 Plaza Drive
Cypress, CA 92630

Re: Limitations or Exclusions of Abortion Services
Dear Mr. Cuevas:
It has come to the attention of the Department of Managed Health Care (DMHC) that some UHC
of California (UHC) contracts contain language that may discriminate against women by limiting
or excluding coverage for termination of pregnancies. The DMHC has reviewed the relevant
legal authorities and has concluded that it erroneously approved or did not object to such
discriminatory language in some evidence of coverage (EOC) filings. The DMHC has performed
a survey and has discovered that such language is present in EOCs for products covering a very
small fraction of California health plan enrollees.
The purpose of this letter is to remind plans that the Knox-Keene Health Care Service Plan Act
of 19751 (Knox Keene Act) requires the provision of basic health care services and the California
Constitution prohibits health plans from discriminating against women who choose to terminate
a pregnancy. Thus, all health plans must treat maternity services and legal abortion neutrally.
Exclusions and limitations are also incompatible with both the California Reproductive Privacy
Act and multiple California judicial decisions that have unambiguously established under the
California Constitution that every pregnant woman has the fundamental right to choose to either
bear a child or to have a legal abortion.
’ A health plan is not required to cover abortions that
2
would be unlawful under Health & Safety Code § 123468.
1

Health & Safety Code § 1340, et çq.
Consistent with 42 U.S.C. § 18054(a)(6), this letter shall not apply to a Multi-State Plan.
Although health plans are required to cover legal abortions, no individual health care provider, religiously
sponsored health carrier, or health care facility may be required by law or contract in any circumstance to participate
in the provision of or payment for a specific service if they object to doing so for reason of conscience or religion.
No person may be discriminated against in employment or professional privileges because of such objections.
2
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Regardless of existing EOC language. effective as of the date of this letter, UHC must comply
with California law with respect to the coverage of legal abortions.
Required Action

1. UHC must review all current health plan documents to ensure that they are compliant
with the Knox-Keene Act with regard to legal abortion. This includes plan documents
previously approved or not objected to by the DMHC.
In regards to coverage for abortion services, the descriptors cited below are inconsistent
with the Knox-Keene Act and the California Constitution. UHC must amend current
health plan documents to remove discriminatory coverage exclusions and limitations.
These limitations or exclusions include, but are not limited to, any exclusion of coverage
for “voluntary” or “elective” abortions and/or any limitation of coverage to only
“therapeutic” or “medically necessary” abortions. UHC may, consistent with the law,
omit any mention of coverage for abortion services in health plan documents, as abortion
is a basic health care service.
2. To demonstrate compliance, health plans are directed to file any revised relevant health
plan documents (e.g. EOCs, subscriber documents, etc.) with the Department as an
Amendment to the health plan’s license within 90 days of the date of this letter. The
filing should highlight as well as underline the changes to the text as required by the
California Code of Regulations, title 28, § 1300.52(d).
Authority Cited

California Constitution, article 1, section 1; Health and Safety Code § 1340,
and Safety Code § 123460 et q., and implementing regulations.

q. and Health

If you have any questions concerning the guidance issued in this letter, please contact the Office
of Plan Licensing reviewer.

Sincerely,

MICHELLE ROUILLARD
Director
Department of Managed Health Care
cc: Elizabeth Hays, Director, Regulatory Affairs, UHC of California
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From:

Parker, Beth [beth.parker@PPACCA.ORG]

Sent:

2/3/2014 10:39:40 AM

To:

Rouillard, Shelley@DMHC [Shelley.Rouillard@DMHC.CA.GOV]

CC:

Baldwin, Gary@DMHC [Gary.Baldwin@DMHC.CA.GOV]; Maggie Crosby [mcrosby@aclunc.org]; Dipti Singh
[singh@healthlaw.org]; Susan Fogel [fogel@healthlaw.org]; Melissa Goodman [mgoodman@aclu-sc.org]

Subject:

Exclusion of abortion from health plans

Shelley

We are writing to request another meeting with DMHC to discuss plans that are excluding abortion from their
coverage. We received a response from Anthem that they believe their practice complies with the law. As a result,
Loyola Marymount employees are currently paying additional premiums for third party coverage of abortion. Santa
Clara University also has stated that it believes it can exclude elective abortions from coverage.

If you can let me know some times and dates that would work for your office, we can coordinate at our end.

Thanks so much,
Beth

Beth H. Parker, Chief Legal Counsel

Planned Parenthood Affiliates of California
916.446.5247 ext. 102 office

I 555 Capitol Mall, Suite 510 I Sacramento, CA 95814

I 916.441.0632 fax I 916. 205.7677 cell

The contents of this e-mail message, including any attachments, are intended solely for the use of the person or entity to whom the email was addressed. It contains information that may be protected by the attorney-client privilege, work-product doctrine, or other
privileges, and may be restricted from disclosure by applicable state and federal law. If you are not the intended recipient of this
message, be advised that any dissemination, distribution, or use of the contents of this message is strictly prohibited. If you have
received this message in error, or are not the named recipient(s ), please notify the sender immediately by reply e-mail or by phone at
(916) 446-5247 ext. 108 and delete this message from your computer. Thank you.

AG0054356
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From:

Lark Park [Lark.Park@GOV.CA.GOV]

Sent:

3/18/2014 3:32:50 PM

To:

Lowenstein, Sherrie@DMHC [Sherrie.Lowenstein@DMHC.CA.GOV]

CC:

Campbell, Donna (CHHS) [Donna.Campbell@chhs.ca.gov]

Subject:

FW: Meeting Request- PP Priority Issues

Attachments:

Knox-Keene analysis.docx; DMHC Improperly Approved Exclusion of Abortion Services by both Anthem Blue Cross
and Kaiser.docx; Reproductive Fairness Act.docx

From: Pittman, Brianna [mailto:Brianna.Pittman@PPACCA.ORG]
Sent: Friday, March 14, 2014 12:12 PM
To: Lark Park
Subject: FW: Meeting Request- PP Priority Issues

Hi Lark,
Just wanted to follow up on this email to set up a time to meet about PPAC's priorities this year.

While there, the most timely is a spot bill to address the issue that DM HC has approved, and Catholic Universities have
been purchasing, large group employee health plans that exclude certain types of abortions. We met with Donna
Campbell at HHS yesterday to discuss this and explore whether there is a regulatory/ administrative fix or if legislation is
needed. I believe that HHS will be looking into the issue and talking with both DMHC and the Governor's office, but I
wanted to flag it and give you the background we shared with HHS. We have a spot bill to address the issue in case
there is not a regulatory fix.

Attached are:

Summary of the DMHC issue
Legal analysis of why Knox-Keene does not exclude abortion services
Draft language for a legislative solution

Please let me know if you have the opportunity to meet with us discuss this issue and our other priorities this year.

Thanks,
Brianna

From: Pittman, Brianna
Sent: Tuesday, March 11, 2014 9:23 AM
To: lark.park@gov.ca.gov
Subject: Meeting Request- PP Priority Issues

AG0051823

Hello Lark,
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I hope you are well. Do you have time to sit down with us to discuss PPAC's priority legislation this year? We have a
handful of sponsored bills, including a bill we are looking into that would ensure employers can't exclude abortion or
other types of reproductive health care services from their employee health insurance plans. There have been a couple
of Catholic Universities that are excluding certain types of services from their health plans, and it appears that DM HC has
approved these plans at some level. Please let me know if you would be available to meet sometime this week or next.

Thank you,
Brianna

Brianna K. Pittman, Legislative Advocate
Planned Parenthood Affiliates of California
916.446.5247 ext. 109

I 555 Capitol Mall, Suite 510, Sacramento, CA

95814

I 916.201.2157 cell I 916.441.0632 fax I www.ppactionca.org

AG0051824

Case 2:15-cv-02165-KJM-EFB Document 72-4 Filed 10/23/17 Page 1 of 3

EXHIBIT 4

Message

Case 2:15-cv-02165-KJM-EFB Document 72-4 Filed 10/23/17 Page 2 of 3

From:

Lowenstein, Sherrie@DMHC [/O=CA/OU=DMHC/CN=RECIPIENTS/CN=SLOWENST]

Sent:

3/18/2014 3:09:29 PM

To:

Rouillard, Shelley@DMHC [Shelley.Rouillard@dmhc.ca.gov]; Baldwin, Gary@DMHC [Gary.Baldwin@dmhc.ca.gov];

CC:

Gallardo, Sandra@DMHC [Sandra.Gallardo@dmhc.ca.gov]

Subject:

FW: DMHC abortion exclusion & meeting follow up

Green, Marta@DMHC [Marta.Green@dmhc.ca.gov]

FYI - Planned Parenthood's email to CHHS.

From: LarkPark[mailto:Lark.Park@GOV.CA.GOV]
Sent: Tuesday, March 18, 2014 2:42 PM
To: Lowenstein, Sherrie@DMHC
Cc: Donna.Campbell@chhs.ca.gov
Subject: FW: DMHC abortion exclusion & meeting follow up

From: Pittman, Brianna [ mailto:Brianna.Pittman@PPACCA.ORG]
Sent: Monday, March 17, 2014 6:15 PM
To: Campbell, Donna (CHHS) (Donna.Campbell@chhs.ca.gov); Parker, Beth; Maggie Crosby; Katherine Williams
(kwilliams@acluca.org ); kiohnsol@chhs.ca.gov; kburchil@chhs.ca.gov
Cc: Lark Park
Subject: DMHC abortion exclusion & meeting follow up

Hello Donna,

Thank you again for meeting with us and the ACLU last Thursday about the ongoing issue of DMHC approval of
employee plans that exclude abortion coverage. As we mentioned in the meeting, this is of significant concern to
Planned Parenthood and many of the reproductive rights groups that we work closely with. While we would prefer to
see this resolved without legislation, we are concerned with DM He's ability to find a solution, based on several months
of conversation and the inconsistencies in DM HC policy on abortion coverage we uncovered in health plan approval
documents, all of which led up to our meeting last week.

We really want to find a comprehensive resolution to this issue, whether legislative or administrative. As you know, our
deadline to amend the spot bill with substantive language is coming up on Friday and we are at a crossroads. While we
know this is complicated and may take a while to completely sort out (especially because DMHC has already approved
abortion exclusions for some plans), our folks would feel positive about pursing an administrative solution, in lieu of
legislation this year, if the Administration would agree to:

- Going forward, DM HC will not approve any further plans that exclude coverage for abortion or other reproductive
health care service. This includes a clarification that there is no such thing as an elective or voluntary abortion exclusion.

AG0054382
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Simply saying that plans only need to cover "medically necessary" abortions has been the source of the issue and does
not solve the problem.

- DM HC will rescind their approval of the Anthem Blue Cross & Kaiser plans (along with any other plans that include an
abortion exclusion) so that those two providers cannot offer plans to employers in the future that will exclude
abortion.

-DMHC will find a solution to fix the already approved plans being offered to employees of LMU for 2014 and
SCU for 2015.

I'm looping in Lark Park on this conversation, I've provided her the same background documents that we shared at the
meeting. We look forward to engaging with you and DMHC going forward on this issue to ensure that employers cannot
deny women coverage of abortion services

All the Best,
Brianna

Brianna K. Pittman, Legislative Advocate
Planned Parenthood Affiliates of California
916.446.5247 ext. 109

I 555 Capitol Mall, Suite 510, Sacramento, CA

95814

I 916.201.2157 cell I 916.441.0632 fax I www.ppactionca.org

AG0054383
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From:

Baldwin, Gary@DMHC [/O=CA/OU=DMHC/CN=RECIPIENTS/CN=GBALDWIN]

Sent:

5/17/2014 6:10:51 AM

To:

'Pittman, Brianna' [Brianna.Pittman@PPACCA.ORG]

CC:

Burchill, Kiyomi@CHHS [Kiyomi.Burchill@chhs.ca.gov]; Lowenstein, Sherrie@DMHC
[Sherrie.Lowenstein@dmhc.ca.gov]; 'Campbell, Donna (CHHS)' [Donna.Campbell@chhs.ca.gov]

Subject:

RE: DMHC Follow up- meeting requirest

Brianna, perhaps we could talk on Monday? Let me know what time works for you.

Gary L. Baldwin
Deputy Director, Plan and Provider Relations
Department of Managed Health Care

916.324.2560

Confidential: This message is confiden t ial and may conta in atto rn ey-clien t pri vileged informat io n or attorney wo rk product, or may be ot herw ise protect ed from disclos ure.
Dissemin at ion, distribu t ion, or co pying of t his emai l or th e inform ation by anyone ot her t han t he intended recipient, or an employee or agent responsi ble for de livering t he
message to t he intended rec ipient, is prohi bited. Inadve rtent disclosu re shall not comp romise or wa ive confiden t ia lit y or any pri vilege . If you have received th is message by
mist ake, please reply by emai l and delete the message, all attachmen ts and copies. You may not copy t his message or disclose its conten ts to anyone .

From: Campbell, Donna (CHHS) [mailto:Donna.Campbell@chhs.ca.gov]
Sent: Friday, May 16, 2014 3:47 PM
To: 'Pittman, Brianna'
Cc: Burchill, Kiyomi (CHHS); Baldwin, Gary@DMHC; Lowenstein, Sherrie@DMHC
Subject: RE: DMHC Follow up- meeting requirest

Hi Brianna

Thanks for getting back in touch. We are still working through the issues, and DM HC would like to request Planned
Parenthood's assistance on some additional information. Would you mind getting in touch with Gary Baldwin (cc'd
here)? Appreciate your willingness to assist us on this.

Best,
Donna

AG0051814
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From: Pittman, Brianna [ mailto:Brianna.Pittman @PPACCA.ORG]
Sent: Thursday, May 08, 2014 5:00 PM
To: Campbell, Donna (CHHS)
Cc: Burchill, Kiyomi (CHHS)
Subject: DMHC Follow up- meeting requirest

Hi Donna,
Would it be possible to schedule a meeting the week of the 19th to discuss updates and next steps on this issue? Let me
know if that timing works for you that week.

Best,
Brianna

From: Campbell, Donna (CHHS) [ mailto:Donna.Campbell@chhs.ca.gov]
Sent: Tuesday, April 29, 2014 11:34 AM
To: Pittman, Brianna
Cc: Burchill, Kiyomi (CHHS)
Subject: RE: DMHC coverage

Hi Brianna

Thanks very much for checking in - I am glad to stay in touch on this matter. We are still working with DMHC on the
legal and practical issues relating to the "updated" interpretation, if you will. I hope to have a more thorough progress
report for you in mid-May, and at this point, the 6-8 week estimate is still good.

Best,
Donna

Donna Campbell
Deputy Secretary, Office of Legislative Affairs
California Health and Human Services Agency

916-653-1975
Donna.Campbell@chhs.ca.gov

From: Pittman, Brianna [ mailto:Brianna.Pittman @PPACCA.ORG]
Sent: Friday, April 25, 2014 9:57 AM
To: Campbell, Donna (CHHS); Burchill, Kiyomi (CHHS)
Subject: DMHC coverage

Hello Donna,

AG0051815

Case 2:15-cv-02165-KJM-EFB Document 72-5 Filed 10/23/17 Page 4 of 4
Hope you are well. Thank you again for meeting with us last week, we were very pleased to hear about the actions that
HHS is taking on this issue. I wanted to check in on HHS & DMHC progress, including where you are in the timeline to
finding a solution in 4-6 weeks? Is there anything further that our folks can provide as far as legal analysis or documents?
Would it be possible to set up a recurring call over the next couple of week for us to chat? I know we said that you and I
would keep in touch on how things are going and the folks who participated in the meeting are getting anxious for word
on the issue and will continue want updates as things progress.

Look forward to hearing from you and Happy Friday!
Brianna

Brianna K. Pittman, Legislative Advocate
Planned Parenthood Affiliates of California
916.446.5247 ext. 109

I 555 Capitol Mall, Suite 510, Sacramento, CA

95814

I 916.201.2157 cell I 916.441.0632 fax I www.ppactionca.org

AG0051816
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Health and Human Services Agency

DEPARTMENT OF

Managed

Health

re

Department of Managed Health Care
980 9th Street, Suite 500
Sacramento, CA 95814-2725
Phone: (916) 324-7155
Fax: (916) 327-6352

September 8, 2014

VIA ELECTRONIC MAIL & U.S. MAIL
Catherine Short
Legal Director
Life Legal Defense Foundation
P.O. Box 1313
Ojai, CA 93024
Re: August 22, 2014 Correspondence
Dear Ms. Short:
I have reviewed your letter dated August 22, 2014, in which you assert that the Department of
Managed Health Care (DMHC) is violating the Weldon Amendment by reminding health plans
of their legal obligation to cover abortion, and that you are prepared to file complaints with the
Office of Civil Rights of the federal Department of Health and·Human Services if the DMHC
does not reverse its position.
The DMHC carefully considered all relevant aspects of state and federal law in reaching its
position. The Knox-Keene Health Care Service Plan Act of 1975 requires health plans to cover
abortion as a basic health care service. Additionally, the California Constitution provides that
health plans must treat maternity services and legal abortion neutrally. The DMHC is obligated
to enforce the law, which compels the position it has taken. Accordingly, the DMHC will not
reverse its position on the scope of required abortion coverage, which is outlined in the letters I
sent to health plans on August 22, 2014.

Sincerely,

~~ev.,,l_
Shelley Rouillard
Director
Department of Managed Health Care

AG0000001
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Managed

Edmund G. Brown Jr., Governor
State of California
Health and Human Services Agency

Health

Department of Managed Health Care
980 9th Street, Suite 500
Sacramento, CA 95814-2725
Phone: (916) 324-8176
Fax (916) 322-2579

December 18, 2014
VIA U.S. MAIL & ELECTRONIC MAIL

Mr. Peter Kirsanow
Commissioner
U.S. Commission on Civil Rights
1331 Pennsylvania Ave, NW
Washington, D.C. 20425

Dear Mr. Kirsanow:
I have received your November 17, 2014 letter in which you assert that the Department of
Managed Health Care (DMHC) is violating the Weldon Amendment by reminding health plans
of their legal obligation to cover abortion.
The DMHC carefully considered both state and federal law before reaching its position. As
discussed in my August 22, 2014 letter to the health plans, the Knox-Keene Health Care Service
Plan Act of 1975 requires health plans to cover abortion as a basic health care service and
prohibits health plans from discriminating against women by limiting or excluding coverage for
the termination of pregnancy. Additionally, the California Constitution explicitly guarantees the
right to privacy in Article I, Section 1.
Sincerely,

Michelle Rouillard
Director
Department of Managed Health Care

AG0000025

