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(a) Introduction 

1. ADF International is a legal organization dedicated to protecting fundamental 

freedoms including the right to life, marriage and the family, and freedom of religion. 

In addition to holding ECOSOC consultative status with the United Nations 

(registered as “Alliance Defending Freedom”), ADF International has accreditation 

with the European Commission and Parliament, the Organization of American States, 

the Organization for Security and Co-operation in Europe, and is a participant in the 

Fundamental Rights Platform of the Fundamental Rights Agency of the European 

Union.  

2. ADF International works with a legal alliance of more than 3,000 lawyers dedicated to 

the protection of fundamental human rights through which it has been involved in over 

500 cases before national and international tribunals, including the Supreme Courts 

of the United States of America, Argentina, Honduras, India, Mexico and Peru, as 

well as this Court and the Inter-American Court of Human Rights.  

3. At a legislative level, ADF International has also provided expert testimony before 

several national parliaments, as well as the European Parliament and the United 

States Congress.  

4. The instant case concerns the proper legal approach to cases raising the issue of 

conscientious objection. 

5. This brief demonstrates firstly that freedom of conscience is preeminent and 

recognized as a fundamental freedom in all major human rights treaties including the 

European Convention on Human Rights (“the Convention”) and that it has long been 

recognized both at a national level and in international law. The brief will examine the 

development of this Court’s case law on conscientious objection in particular and 

demonstrate the common strands which can be drawn from the jurisprudence. It will 

be argued that these cases essentially ask the question: has an individual been 

compelled to engage in activity that is in serious conflict with his or her genuinely-held 

religious or other convictions, so as to force him or her to act against the dictates of 

conscience? It will be submitted that this approach ensures that the fundamental right 

to freedom of conscience is protected while answering any concerns about it 

otherwise being a license for complete individual autonomy.  

(b) What is conscience and why protect it? 

6. Freedom of conscience frames the Universal Declaration of Human Rights and 

appears in all of the major human rights treaties. However, despite its ubiquity, it is 

perhaps less well understood than the related freedoms of religion and belief. While 

there is clearly a significant degree of overlap, there are also cases where what is 

being asserted is clearly a conscience claim. Conscience claims can be religious, but 

they can also be non-religious. What is clear is that claims of conscience can attach 

to religion or other similarly placed beliefs, but the protection thereof is conceptually 

and legally distinct from freedom of religion and belief.  

7. Conscience, or conscientia, was identified by the Romans and was understood to be 

shared knowledge. For thousands of years, understanding of this faculty has crossed 
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between the religious and secular divide and today is relied upon by people from all 

walks of life as something which may justify their actions.1 

8. The precise source of the objection may differ from person to person. For example, a 

Jew or Christian may turn to Jeremiah 31:33:  

’This is the covenant I will make with the people of Israel after that 
time,’ declares the Lord. ‘I will put my law in their minds and write it 
on their hearts.’

2
 

9. But conscience has never been considered an exclusively religious faculty, with 

Anthony Ashley-Cooper, the Third Earl of Shaftesbury, understanding conscience as 

an innate moral sense. In his 1711-14 “Characteristics of Men, Matters, Opinions, 

Times” he indicated conscience to be a faculty which challenges wrongful conduct 

and which could be understood in both a moral and a religious sense.  

10. Almost a century later, renowned philosopher Immanuel Kant understood conscience 

to be an “internal court in man.” He identified the counter-argument that such a fission 

of judge, jury and executioner could be open to attacks of impartiality and he 

reasoned therefore that: 

[A]ll duties of a man’s conscience will, accordingly, have to think of 
someone other than himself…as the judge of his action, if 
conscience is not to be in contradiction with itself.

3
 

11. This explicitly acknowledges that conscience is not a purely subjective or individual 

construct and explains the moral force of a conviction of conscience. It cannot simply 

be dismissed as a whim or personal opinion. It is an external constraint on human 

behaviour. Kant continues: 

[The outside person] must be a scrutinizer of hearts…But he must 
also impose all obligation, that is, he must be, or be thought as, a 
person in relation to whom all duties whatsoever are to be regarded 
as his commands…  

12. The remarkable history of this occasionally socially disruptive, but nonetheless 

valued, faculty has been described as demonstrating: 

…a considerable willingness on the part of persons in Western 
societies to accommodate unpopular and hard-to-document beliefs 
that are understood to possess a basis in personal conscience.

4
  

13. This idea is embodied in the Universal Declaration of Human Rights. Adopted in 

1948, it explains that “disregard and contempt for human rights have resulted in 

barbarous acts which have outraged the conscience of mankind”5 and goes on to 

explicitly state that “[All human beings] are endowed with reason and conscience…”6 

and that “everyone has the right to freedom of thought, conscience, and religion.”7 

                                                           
1
 Mika Ojakangas, The voice of conscience: a political genealogy of Western ethical 

experience (Bloomsbury, 2013), p. 34 et seq. 
2
 New International Version, The Bible, Jeremiah 31:33. Emphasis added. 

3
 Immanuel Kant, Metaphysics of morals (1797). 

4
 Paul Strohm, Conscience (Oxford University Press, 2011), p. 81. 

5
 Universal Declaration of Human Rights, preamble. 

6
 Ibid., Article 1.  

7
 Ibid., Article 18. 
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14. While few would take issue with the forum internum protections of conscience as 

being absolute, it is where they motivate public behaviour that the analysis becomes 

more difficult. Nevertheless, the very derivation of the word, conscientia, or 

knowledge in common, makes clear the collective element of conscience which acts 

as a check against wild or eccentric conscience claims.  

15. In addition to the link to a shared belief is the understanding that conscience is about 

more than just a belief or moral code: it is about a belief applied to action. Thomas 

Aquinas differentiated conscience from a mere belief in that it is “the application of 

knowledge to what we do.”8 

16. The inextricable link between conscience and action is an important and foundational 

point and precisely the reason why any robust protection of freedom of conscience 

must embrace a right to conscientious objection. 

17. Modern history is replete with instances where deviation from the law has, sometimes 

with hindsight, seemed an acceptable course of action – laudable even. From 

Tiananmen Square, to the American south and South Africa, a legal system that 

makes an allowance for those who do what they believe to be right, guided by a 

moral code or framework which constrains their behaviour, is one that is ultimately 

vindicated and which affords the individual the dignity anticipated in the Universal 

Declaration of Human Rights. As two judges of this Court have rightly observed: 

“Freedom of conscience has in the past all too often been paid for in acts of heroism, 

whether at the hands of the Spanish Inquisition or of a Nazi firing squad …”9 The 

notion of accommodating moral beliefs no matter how irksome a state finds them 

stems from the reluctance of European civilization – born of decency, forbearance 

and tolerance – to compel our fellow citizens to humiliate themselves by betraying 

their own consciences.10 

(c) Freedom of conscience in law 

18. State limitations on the exercise of freedom of conscience become deeply 

problematic where the state seeks to abnegate the freedom of the individual to object 

to, and refrain from, certain conduct by forcing them to engage in something they 

believe to be fundamentally wrongful conduct.  

19. To violate freedom of conscience on matters of fundamental belief is to implicitly 

assert the paternalistic premise that the individual may be compelled to suffer 

significant consequences, either personal or professional, by refusing to do what they 

believe to be morally wrong. 

20. There is no legal basis or support in this Court’s case law for the idea that a secular 

and pluralistic state must be purged of the expression of conscientious belief, whether 

these beliefs are religiously inspired or not. It has been recognized that conscience 

rights protect both religious believers and non-believers, for if religious adherents can 

                                                           
8
 Thomas Aquinas, Summa Theologica (1265-1274), Article 13. 

9
 Eweida and Others v. the United Kingdom, nos. 48420/10, 59842/10, 51671/10 and 

36516/10, Dissenting Judgment of Judges Vucinic and De Gaetano, ECHR 2013 (extracts). 
10

 Charles Fried, Saying what the law is: the Constitution in the Supreme Court (Harvard 
University Press, 2005), p. 168. 
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be forced to do what they believe to be morally wrong or repugnant, in a similar 

manner non-religious believers are at risk: 

Freedom of thought and conscience is one of the most vital elements 
that go to make up the identity of believers and their conception of 
life, but it is also a precious asset for atheists, agnostics, sceptics 
and the unconcerned. The pluralism indissociable from a democratic 
society, which has been dearly won over the centuries, depends on 
it.

11
 

21. Inherent in the concept of a pluralistic democracy is the idea that the public square is 

populated by people with many viewpoints, beliefs and moral ideas regarding what 

conduct ought to be permissible or proscribed. Society is richer for the plurality of 

views regarding norms of conduct and morality. It is for this reason that the 

international human rights system and liberal democracies explicitly protect freedom 

of thought and conscience and the right to manifest such beliefs either individually or 

with others, both in private as well as in the public sphere, as a “vital human right” 

which is of “central importance.”12 

Conscience protections in the Council of Europe 

22. The Parliamentary Assembly of the Council of Europe (“PACE”) has recognized that 

to be compelled by threat of punishment or sanction to act in a manner they find 

morally repugnant violates a person’s dignity and human rights. In passing Resolution 

1763 of 2010, PACE affirmed the rights of medical professionals to conscientiously 

object to abortion procedures. This resolution on “the right to conscientious objection 

in lawful medical care”, stated that:  

No person, hospital or institution shall be coerced, held liable or 
discriminated against in any manner because of a refusal to perform, 
accommodate, assist or submit to an abortion, the performance of a 
human miscarriage, or euthanasia or any act which could cause the 
death of a human foetus or embryo, for any reason. 

23. The Resolution, which enjoyed broad support from across the political groups and 

included the majority of member States, is a clear example of the understanding that 

protecting freedom of conscience is about more than the forum internum and that it 

extends to protecting manifestations of conscience.  

24. The Convention itself enshrines the right to freedom of conscience in Article 9. This 

Article is the least qualified of all the qualified Articles13 and provides that: 

1. Everyone has the right to freedom of thought, conscience and 
religion; this right includes freedom to change his religion or belief 
and freedom, either alone or in community with others and in public 
or private, to manifest his religion or belief, in worship, teaching, 
practice and observance. 
 

                                                           
11

 Kokkinakis v. Greece, 25 May 1993, § 31 Series A no. 260-A. 
12

 Jim Murdoch, Freedom of thought, conscience and religion (Council of Europe, 2007), p. 58. 
13

 Whereas privacy, freedom of expression and freedom of assembly can be lawfully restricted 
for a number of reasons, including “national security” or “the prevention of disorder or crime”, 
Article 9 cannot...See generally Carolyn Evans, Freedom of Religion Under the European 
Convention on Human Rights (Oxford University Press, Oxford, 2001), p. 137 et seq. 
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2. Freedom to manifest one's religion or beliefs shall be subject only 
to such limitations as are prescribed by law and are necessary in a 
democratic society in the interests of public safety, for the protection 
of public order, health or morals, or for the protection of the rights 
and freedoms of others.  

25. While a significant number of the cases decided under Article 9 concern the religious 

beliefs of applicants, it is clear that conscience and belief do not just include religious 

beliefs and must be assessed slightly differently.  

26. The case of Bayatyan v. Armenia14 afforded the Grand Chamber an opportunity to 

expressly consider the right to conscientious objection within Article 9. The Court held 

that:  

[O]pposition to military service, where it is motivated by a serious 
and insurmountable conflict between the obligation to serve in the 
army and a person’s conscience or his deeply and genuinely held 
religious or other beliefs, constitutes a conviction or belief of 
sufficient cogency, seriousness, cohesion and importance to attract 
the guarantees of Article 9.

15
 

27. This passage is worthy of note for two reasons. Firstly, although Article 9 is often 

quoted as a whole, this section clearly anticipates conscience as a separate ground 

for objecting to an obligation. Secondly, while the Court held that one means of 

expressing the right of conscience is through exemption from military service, the 

rationale is not so limited. It is thus worth quoting the Grand Chamber at length, as 

the reasoning of the Court could quite easily apply to other situations: 

124. The Court cannot overlook the fact that … the applicant, as a 
member of Jehovah’s Witnesses, sought to be exempted from 
military service not for reasons of personal benefit or convenience 
but on the ground of his genuinely held religious convictions (…) 
Thus, respect on the part of the State towards the beliefs of a 
minority religious group like the applicant’s by providing them with 
the opportunity to serve society as dictated by their conscience 
might, far from creating unjust inequalities or discrimination as 
claimed by the Government, rather ensure cohesive and stable 

pluralism and promote religious harmony and tolerance in society.
16

 

28. In Thlimmenos v. Greece17 the Court addressed the refusal by the Greek authorities 

to allow the applicant to qualify as an accountant on the ground of his having a 

conviction. The conviction was in respect of him having refused to wear military 

uniform during a national mobilisation in 1983 because of his religious beliefs. What 

was at issue was not the distinction made by domestic law between convicted 

persons and others for access to a profession but the lack of distinction between 

persons convicted as a result of an ‘ordinary’ crime; and those convicted of a crime of 

conscience.  

29. The applicant successfully argued that Article 9 was engaged and the Court noted 

that the applicant’s own criminal conviction resulted from the very exercise of his 

Article 9 freedoms. The Court gave weight to the fact that no account was taken of 

                                                           
14

  Bayatyan v. Armenia [GC], no. 23459/03, ECHR 2011. 
15

  Ibid., § 110. 
16

  Ibid., § 126. 
17

  Thlimmenos v. Greece [GC], no. 34369/97, ECHR 2000-IV. 
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the applicant’s offence being of a special nature because of the religious or 

conscience motivation.18 

30. The freedoms in Article 9 relate to matters which are primarily associated with an 

individual’s conscience, and therefore in the first instance are realized internally, yet 

freedom of conscience, thought and religion are not rights relegated to a person’s 

inner thoughts; Article 9 also implies a freedom to manifest such convictions. For 

religious adherents the external manifestation of faith is particularly important, bearing 

witness in words and deeds is bound up with the existence of religious convictions.  

31. That said, in seeking to establish some parameters for the assertion of these ‘difficult 

to define’ positions, the Court has held that where an individual is seeking to take 

advantage of a ‘special privilege’ made available in domestic law on the grounds of 

belief, it is not unreasonable to require some evidence of manifestation of the belief in 

question.   

32. In Kosteski v. The Former Yugoslav Republic of Macedonia19, the applicant had been 

penalised for failing to attend his place of work on the day of a religious holiday. The 

applicant claimed to be a Muslim and therefore entitled to take advantage of a 

statutory right to a holiday on the given day. In a passage which appreciates the need 

for balance as between not sitting in improper judgment over a person’s religion or 

belief, but in needing to nevertheless carry out its judicial task, this Court indicated 

that: 

Insofar as the applicant has complained that there was an 
interference with the inner sphere of belief in that he was required to 
prove his faith, the Court recalls that the [domestic] courts … had not 
substantiated the genuineness of his claim to be a Muslim … While 
the notion of the State sitting in judgment on the state of a citizen’s 
inner and personal beliefs is abhorrent and may smack unhappily of 
past infamous persecutions, the Court observes that this is a case 
where the applicant sought to enjoy a special right bestowed by 

[domestic] law…
20

  

33. The foregoing authorities illustrate the Court’s willingness to protect conscientious 

objection, in particular to military service, where it is motivated by a serious and 

insurmountable conflict between the obligation imposed by the state and a person’s 

conscience or deeply and genuinely held religious or other beliefs. In addition to 

allowing a basic enquiry to guard against frivolous claims, the Court has also insisted 

on some threshold requirements, detailed below, in order to fall within Article 9. 

Taken together, these principles offer a robust response to the absolute individual 

autonomy criticism.  

Conscience protections in other international law sources 

34. The foundational importance of the right to freedom of thought, conscience and 

religion contained in the Universal Declaration of Human Rights has been repeated in 

a legion of treaties and negotiated documents. These include Article 1 of the UN’s 

Declaration on the “Elimination of All Forms of Intolerance and of Discrimination 

                                                           
18

 Ibid., § 42. 
19

  Kosteski v. The Former Yugoslav Republic of Macedonia, no. 55170/00, 13 April 2006. 
20

 Ibid., § 39. 
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Based on Religion or Belief.”21 The preamble to the Declaration noted that 

infringements of this right, in particular, “have brought, directly or indirectly, wars and 

great suffering to mankind.” Furthermore, protecting freedom of conscience will 

“contribute to the attainment of the goals of world peace, social justice and friendship 

among peoples...” In a later Resolution on the “Elimination of all forms of religious 

intolerance”, adopted by the General Assembly in 1993, the UN unambiguously 

reaffirmed that position.22 

35. Additionally Article 18(1) of the International Protocol on Civil and Political Rights 

states that: “Everyone shall have the right to freedom of thought, conscience and 

religion”, which includes the right to manifest one’s religion or belief in “observance 

[and] practice.” The Human Rights Committee has commented on the “far-reaching 

and profound” nature of this right, as well as its “fundamental character”, reflected in 

the fact that “this provision cannot be derogated from, even in time of public 

emergency, as stated in article 4.2 of the Covenant.”23 

36. At a regional level, the Charter of Fundamental Rights of the European Union 

potentially goes the furthest in recognition of rights of conscience. Article 10(2) 

explicitly recognizes the right to conscientious objection: “The right to conscientious 

objection is recognised, in accordance with the national laws governing the exercise 

of this right.” 

37. The Court of Justice of the European Union (“CJEU”) provided helpful insight into the 

extent to which freedom of thought, conscience and religion must to be protected in 

the cases of Federal Republic of Germany v. Y24 and Federal Republic of Germany v. 

Z.25 In his advisory opinion, the Advocate General made it clear that manifestation of 

religious belief is of paramount importance and thus religious freedom is much more 

than merely the freedom only to believe. The Advocate General stated that if the so-

called “core area” of religious belief comprised only of “private conscience”, it would 

render any protections for “the external manifestation of that freedom” effectively 

“meaningless”.26 In its final ruling the CJEU held that the right to act upon sincerely 

held religious or moral beliefs clearly is extended to public manifestations of those 

beliefs.  

Conscience protections in the national legal context 

38. In addition to now near universal recognition of the right to conscientiously object to 

military duties, the law in the majority of European Union countries recognizes a right 

to conscientiously object in the medical field, in particular where abortion is 

concerned. In Austria the law stipulates that no medical professional “is required to 

                                                           
21

 General Assembly resolution 36/55 of 25 November 1981. UN Doc. A/RES/36/55. 
22

 “That freedom of thought, conscience, religion and belief is a human right derived from the 
inherent dignity of the human person and guaranteed to all without discrimination”. 
Furthermore, the resolution urged States “to ensure that their constitutional and legal systems 
provide full guarantees of freedom of thought, conscience, religion and belief...” A/RES/48/128, 
20 December 1993, para 1. 
23

 General Comment No. 22: The right to freedom of thought, conscience and religion (Art. 18), 
30 July 1993, para. 1.  
24

 Case C-71/11. 
25

 Case C-99/11. 
26

  Advocate General opinion, § 46. 
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perform an abortion or to participate in it, unless an abortion without delay is 

necessary to save the pregnant woman from an imminent, not otherwise preventable 

death.”27 Similar provisions can be found in the laws of 21 out of 28 EU member 

States.28  

39. Looking further afield, in Conestoga Wood v. Burwell29 the majority of the United 

States Supreme Court found that the owners of three closely held for-profit 

corporations would have their sincere Christian beliefs violated if they were required 

to facilitate access to contraceptive drugs or devices for their employees through a 

state health insurance scheme. The Court held that they had been required to 

engage in conduct that seriously violated their sincere belief that life begins at 

conception. The Court held that it was not its function to evaluate the content of the 

belief, only to discharge its “narrow function … to determine whether the plaintiffs’ 

asserted religious belief reflects ‘an honest conviction,’ and there is no dispute here 

that it does.”30  

(d) Evaluating conscience claims in practice 

40. As clearly arises in the instant case and one reason courts have approached 

conscience claims with some caution, is the potential difficulty of assessing, without 

improper encroachment, whether a claim is in fact genuine.  

41. In some cases, the starting point might be considered to be very straightforward. To 

relieve a person from a duty that forces them to act against their conscience is not 

particularly troublesome in itself. However there is a legitimate apprehension to 

ensure that in raising a conscientious objection claim, a person has not insinuated a 

crisis of conscience for reasons of personal benefit or convenience. This concern 

may be even more significant where the duty in question is imposed by law and seen 

to be a matter of national importance. 

42. Given the nature of conscientious objection, it will inevitably be difficult to determine 

with absolute certainty whether or not an individual’s objection is actually grounded in 

their personal belief or values – religious or otherwise.  However, the fact that some 

might seek to take advantage of a system that robustly safeguards citizens’ rights can 

never be a legitimate reason to deny or weaken protection for that same right and it is 

respectfully submitted that courts, including this Court, are well used to assessing the 

existence of beliefs, without unduly enquiring as to their validity.  

43. Given the appearance of conscience in Article 9(1) but not in Article 9(2), Judges 

Vucinic and De Gaetano were led to comment on this as a “conspicuous absence.” 

They reason in Eweida and Others v. the United Kingdom that conscience “enjoins a 

person at the appropriate moment to do good and to avoid evil.” In light of this, they 

concluded that: 

                                                           
27

 Article 97(2) of the Criminal Code. 
28

 See for example, Annex 1 in the Expert brief filed by ADF International in the case of Linda 
Steen, T 2153-15. Available at <www.ADFinternational.org>.. 
29

 Conestoga Wood Specialties Corp. et al. v. Burwell, Secretary of Health and Human 
Services, et al., US no. 13–356. 
30

 Ibid., § 35-38 
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[O]nce a genuine and serious case of conscientious objection is 
established, the State is obliged to respect the individual’s freedom 
of conscience both positively (by taking reasonable and appropriate 
measures to protect the rights of the conscientious objector) and 
negatively (by refraining from actions which punish the objector or 
discriminate against him or her.).

31
  

44. It is respectfully submitted that their pithy description encapsulates the line of 

reasoning heralded with Bayatyan and the cases that have followed. 

45. Drawing together the essential components of conscience and drawing from this 

Court’s case law, it is clear that a framework for the evaluation of conscientious 

objection claims does exist. In particular, the Court has considered: has an individual 

been compelled to engage in activity that is in serious conflict with his or her 

genuinely-held religious or other convictions, so as to force him or her to act against 

the dictates of conscience? 

A serious conflict    

46. The first prong of the test serves as a threshold. It will usually be met where someone 

alleges they are acting out of conscience but would exclude a claim based on 

frivolous beliefs (for example, that a corner office is necessary for good health) or 

where the mandated activity is inconsequential or bears no relationship to the 

conviction at stake. This examination necessarily entails a degree of objectivity.  

Genuinely held convictions 

47. The second prong of the test considers whether the conviction(s) in question, which 

has been found to be in serious conflict with the mandated activity, is genuinely held 

by the individual.  

48. It is clear that those beliefs must constitute a conviction or belief of sufficient cogency, 

seriousness, cohesion and importance to attract the guarantees of Article 9.32 

49. In addition to being genuinely held, this is the stage at which the requisite connection 

between individual conscience and a shared moral code or framework is relevant. An 

individual conscience claim finds its strength in its attachment to a shared belief.33 

While it is not essential to be part of a majority group or even a recognized group, the 

asserted convictions must be grounded on an identifiable set of values, whether 

religious or not. Exemplifying this approach, in U.S. v. Seeger,34 the US Supreme 

Court held that “the exemption [from military service] does not cover those who 

oppose war from a merely personal moral code, nor those who decide that war is 

wrong on the basis of essentially political, sociological or economic considerations…” 

In words echoing Kant’s inner court with an external judge, it was held that: 

[T]he test might be stated in these words: a sincere and meaningful 
belief which occupies in the life of its possessor a place parallel to 

                                                           
31

 Eweida and Others v. the United Kingdom, nos. 48420/10, 59842/10, 51671/10 and 
36516/10, Dissenting Judgment of Judges Vucinic and De Gaetano, ECHR 2013 (extracts) 
32

 See Campbell and Cosans v. United Kingdom, 25 February 1982, § 36, Series A no. 48 
33

 See generally, Robert K. Vischer, Conscience and the Common Good (Cambridge 
University Press, 2010). 
34

 U.S. v. Seeger, 380 U.S. 163 (1965). 
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that filled by the God of those admittedly qualified for the 
exemption.

35
 

50. While this Court is rightly concerned with the cohesiveness and adequate 

identification of the interests at stake, any inquiry into the validity (as opposed to the 

coherence and specification etc.) of those beliefs would be inappropriate. The Court 

should rather be concerned with ensuring that the assertion of a belief is made in 

good faith: “neither fictitious, nor capricious, and that it is not an artifice.”36  

51. It is submitted that this approach is not contentious given that Article 9 clearly 

protects the subjective beliefs of individuals - beliefs that may change over an 

individual’s lifetime and not be so rigid as to be bound to source material or orthodox 

teaching upon which an individual may be convicted. It is therefore inappropriate for 

the Court to impeach the legitimacy so long as the case does not involve willing 

deception, or dishonesty deployed for reasons of personal benefit or convenience on 

the part of the individual.   

Forced to act against the dictates of conscience 

52. Having established that there is a serious dispute which exceeds this low threshold, 

and that the convictions at stake are genuinely held, the final enquiry is into the 

nature of the conflict: Does the conflict have a moral value? This cannot be an 

entirely objective question given that ‘what is moral’ may vary from person to person. 

It is recognizing those very differences that this Court has sought to safeguard in its 

frequent references to the vibrancy of pluralistic democracies.  

53. The enquiry is therefore a subjective one, under which the Court must evaluate 

whether there is any moral value in the ability to abstain from the obligatory course of 

action in question, specifically examining what is required of the individual claiming 

conscientious objection. 

(e) Conclusion 

54. It is submitted that the foregoing international legal provisions, domestic laws and 

jurisprudence illustrate that freedom of conscience can be adequately accommodated 

in a society characterized by a plurality of moral viewpoints. Freedom of conscience, 

thought and religion are foundational elements of any society or community which 

values tolerance, pluralism and justice and are accordingly listed among the 

fundamental rights contained within the Convention.  

55. Forcing people to do something they believe is wrong is always an assault on their 

dignity and has negative implications for society. Not only is it inconsistent with liberal 

democracy itself, but it is more suited to totalitarian regimes. The Court is therefore 

respectfully invited to approach this claim for conscientious objection using the 

framework outlined herein in order to promote a clear understanding of the 

fundamental place of conscience in the Convention and the way in which claims will 

be assessed in the light of recent case law. 

                                                           
35

 Ibid., p. 176. 
36

 Supreme Court of Canada in Syndicat Northcrest v. Amselem (2004) 241 DLR (4th) 1, 27, 
para 52, and see also House of Lords of England and Wales in R v. Secretary of State for 
Education and Employment and others (Respondents) ex parte Williamson, [2005] UKHL 15 § 
24. 
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